\ 220\ 230 I N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRI M NAL APPEAL NO 1306 OF 2009
ANTU APPELLANT( S)
VERSUS
STATE OF MADHYA PRADESH ... RESPONDENT( S)
WI TH
CRI M NAL APPEAL NO 1308 OF 2009
CRI M NAL APPEAL NO. 1442 COF 2010
CRI M NAL APPEAL NO 1639 COF 2012
ORDER
No one appears on behal f of
the appell ants despite repeated calls. In the
ci rcunmst ances, we have heard counsel appearing
for the respondent/State and have perused the

mat eri al s avail abl e on record.

2. W are concer ned with a case wher e ei ght een
(18) per sons wer e tried for of f ences under
Sections 147, 148, 302, 302/ 149, 307 and
307/ 149 of t he I ndi an Penal Code, 1860 (for
short, "IPC). Qut of t he sai d ei ght een
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persons, eleven accused persons were acquitted

by the trial court. Rest of them were found

guilty under Sections, 302, 302/149 and 148 of

the 1PC and they were sentenced by the tria

court, vide its order dated February 02, 1999,

to undergo rigorous inprisonnment for life with

fine of ‘2,000 and further rigorous

i mprisonnment for four years with fine of ‘1,000

on each count respectively. One of t he
accused, Soyab Khan @ Babl oo was further
convi cted under Section 324 of IPC and was

sentenced to undergo rigorous inprisonnent for

one year with fine of ‘200.



Fi ve appeal s, being Crimnal Appeal Nos. 458,

929, 942, 954 and 955 of 1999, wer e filed
agai nst the judgnment of the trial court. The
H gh Court allowed Crimnal Appeal Nos. 929 and

942 of 1999 by setting aside the conviction and

sentence i nmposed and acquitted them Rest of
the appeal s were di sm ssed, against which these

appeal s were preferred.
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The appel | ants have mai ntai ned the stand that
t hey wer e fal sely i mplicated in t he al | eged
i nci dent and their participation was not
est abl i shed beyond reasonabl e doubt. Furt her
it is al so stated t hat t he al | eged eye
Wi t nesses had i mproved their ver sion during
trial and they are exaggerated too nmuch at the
i nstance of the prosecution so as to rope in
all the accused persons. It was al so pointed
out that the trial court and the High Court
have conmitted an error in convi cting t he
appellants with the aid of Section 149 of the
I PC as the allegation of common object of the
unl awf ul assenbl y to conmi t nmur der of t he
deceased was not est abl i shed. It is al so
poi nted out that the evidence of the so-called
eye witnesses, PW 1 to 5, is inconsistent and
not worthy of consideration. PW1, who is an
i njured Wi t ness, it is poi nt ed out, is an
i nterested Wi t ness and t he i njury was not
caused during t he al | eged i nci dent and t he
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attenpt was only to rope in all the accused

persons who had no role in the entire episode.



Further, notive for the offence was al so not

properly est abl i shed nor any i ngredients of
Section 149 of | PC were established to hold all

the accused guilty under Section 302 read with

Section 149 of |PC

The case of the prosecution mainly rests upon

the testinmonies of five witnesses, PW 1 to 5,

whi ch according to the prosecution have been
correctly appr eci at ed by the trial court as
well as the High Court to hold the appellants

guilty of t he of fence char ged agai nst t hem
The prosecution has al so succeeded in
establishing that all the accused persons came

to the place of occurrence together and they

were carrying deadly weapons and they had only

one nmotive t hat was to do away with t he
deceased whi ch they succeeded. It was pointed

out that the appellants were rightly convicted

under Section 302 read with Section 149 of | PC,
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which calls for no interference
The prosecution version is t hat t he accused
persons nurtured a feeling that they did not
get due inportance in the orchestra of Ganesh
Utsav Sanmiti, Gokul pur. Hence, on March 08,
1996, at about 8.30 p.m, when PW1 was sitting
in his shop situated at Gokul pur nmain road and
was t al ki ng to t he deceased, t he accused
persons, ar med with deadl y weapons, attacked
t he deceased and PW 1. Gudda, one of t he

appel lants herein, dealt a blow with spear on
the left side of the chest of the deceased and

when PW 1 tried to save hi m Soyab Khan



anot her accused, dealt a blow with gupti on his

left arm PW4, in order to save hinself, ran
away from t he spot and sone of t he accused
chased himas well. PW4 was, however, saved
by PW 2 and 3. After assaulting the deceased
and PW1, all the accused persons ran away from
the spot. PW5, brother of the deceased, also
reached the spot. PW1 and the deceased were
5 of
t aken in an aut o ri ckshaw to t he Pol i ce
Station, Ranjhi and the FIR was | odged. Fr om
t here, t hey wer e t aken to t he Victoria
Hospi tal, Jabal pur. By the tinme the deceased
r eached t he hospital, he was decl ared dead.
The dead body was sent to post nortemto the
Medi cal Col |l ege & Hospital, Jabal pur.
Dr. Anoop Jain (PW10), who conducted the post
nortem exani nati on, f ound t he fol |l owi ng
injuries on the body of the deceased:
(1) Penetrating wound on the left side of
the chest wall, 3 inches lateral to
left nipple in 4th intercostal space,
oval in shape. One inch dianmeter
sharp edges, direction is backward
medi al |y upto the depth of 6 inches.
(2) I nci sed wound on anterior surface of
| eft upper arm wupper 1/3rd 2 x 1
i nches through and through to latera
surface, exit wound is 1 x 1 inch
cutting the nuscles and subcut aneous
tissues. Direction is lateral and
backward, 2 inches Iength.
(3) I nci sed wound on | ateral surface of
| eft upper arm upper 1/3rd, 1 x =
i nch skin deep, below injury No. 2.
(4) I nci sed wound on |l eft forearm upper
1/3rd anterior surface, oval in shape,
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1= x 1 x 1= inch.

(5) Incised wound on top of left shoul der,
1 x = inch skin deep
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(6) Incised wound on |l ateral surface of
left knee joint, 1 x = inch skin deep

(7) Contusion present over the left thigh
| at eral surface 2 X 1 i nches
transversely.

(8) Contusion present over the left |eg,
| ateral surface 2 x 2 nches.

(9) Abrasion and contusion present on
right upper arm lateral surface 1 x =
i nch, transversely present.

On i nternal exam nati on, he f ound

penetrating wound on t he | eft 4t h

i ntercostal space passing through the |eft

pleura, left anterior part of lung through

and t hrough making route of 1 x = inch

upto the left pericardial border and

maki ng route in to percardiumand |eft

ventricle lateral wall upto the cavity of

ventricle = x = inch, whole of |eft

pl eural cavity as well as pericardia

cavity is full of blood.
Dr. J.N. Sen (PW6) exam ned the injuries of
PW1 and found one incised wound of 1 x = inch
on left upper armon anterior nedial side and
anot her incised wound 1= x = inch on the |eft
upper arm nedial side near axilla. The injury
report is exhibited as Exhibit P/4.
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We have gone through the deposition of PW. 1

to 5. PW 1 has clearly est abl i shed

t hat he suffered injuries in t he
PW. 2, 3 and 4 are independent w tnesses and

their evi dence has been corroborated
nedi cal evidence of PW. 6 and 10. PW. 1 to 5

clearly i ndi cated t hat t he accused
together to the shop of PW1 where the deceased

was present and after inflicting

t he fact
i nci dent .

by t he
had gone

injuries to

both, they left the place. The evi dence of

PW. 1 to 5 wuld clearly indicate that the
accused persons had forned an unl awful assenbly
with the conmon object of committing the nurder

of the deceased.



10.

Section 149 of IPC provides that if an of fence

is committed by any menber of an unl
assenbly, in prosecution of the commobn object

of that assenbly, or such as the nenbers of

that assenbly knew to be likely to be conmitted

in prosecution of t hat obj ect, every

who, at the tinme of committing the offence, is

a menber of the sane assenbly is guilty of that

of f ence. The first cl ause of Section
cont enpl at es t he conmi ssi on of an of f enc
any nenber of an unlawful assenbly, which can

be held to have been conmitted in prosecution

of t he conmon obj ect of t he assenbl y.
second cl ause t akes Wi t hin its fold
conmi ssion of an act, which may not necessarily

be the comon object of the assenbly, still,

menber s of t he assenbl y had know edge
i kelihood of the conmi ssion of the offence in

prosecuti on of the common object. The co

awf ul

per son
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149

e by

The

t he

of

mon

obj ect may be t he commi ssi on of one of fence

while there may be likelihood of the commi ssion
of yet another offence, the know edge wher eof
is capabl e of being safely attributable to the

menbers of the unlawful assenbly.

In support of t he above proposition, it
useful to refer to the decision of this Court
in Raj endr a Shant ar am Todankar V. State

Maharashtra & Ors., (2003) 2 SCC 257, wherein

this Court held that a nmere possibility of the
conmi ssion of the offence would not necessarily
enable the Court to draw an inference that the

l'i keli hood of comm ssion of such an of fence was

of
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11.

12.

Wit hin t he know edge of every menber of t he
unl awf ul assenbl y. However, inference can be

drawn from circunstances such as the background

of t he i nci dent noti ve, nat ure of t he
assenbl vy, nat ure of t he ar ns carried by t he
menber s of the assenbly, their conmon obj ect

and the behavi our of the nmenbers soon before,

at or after the actual commi ssion of the crine.

In State of Rajasthan v. Nathu & Ors., (2003) 5

SCC 537, this Cour t hel d t hat if deat h is
caused in prosecution of the common object of

an unl awful assenbly, it is not necessary to

record a definite and specific finding as to

whi ch particul ar accused out of the nenbers of

the unl awful assenbly caused the fatal injury.

Once an unl awf ul assenbl y has come into
exi st ence, each menber of t he assenbl y al so
10 of

becones vicariously liable for the crimnal act
of the other nenber of the assenbly conmitted
in prosecuti on of t he conmmon obj ect of t he

assenbl y.

In Parsuram Pandey & Ors. v. State of Bihar

(2004) 13 SCC 189, this Court hel d t hat to
attract Section 149 of | PC, t he prosecution

must prove that the commission of an of fence

was by any nenber of an unl awful assenbly and

that such of fence nust have been committed in

prosecution of t he conmon obj ect of t he
assenbly or nust be such that the nmenbers of

t he assenbl y knew t hat it was Iikely to be

conmi tted.
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13.

14.

We may indicate that so far as this case is
concerned, the accused had gone to a market in
Gokul pur to the shop of PW1, together with the
ot her accused, and had caused injuries to the

deceased and had al so assaulted PW1, who tried

to save the deceased. Later, all the accused

persons ran away fromthe spot together

prosecuti on, in our Vi ew, succeeded
establishing that all the accused persons cane

to the spot of the incident together and were

carrying deadl y weapons and had t he
obj ect of doing away with the deceased

The know edge of the assenbly to the fact that

grievous hurt or death would be caused to the

deceased can safely be attributed

menber s of t hat unl awf ul assenbl y.
appar ent from t he record t hat t he

persons cane to the shop of PW1 together and
nost of them were carrying deadly weapons |ike

spear, sword, knife, gupti, etc.

on r eachi ng t he spot , Gudda

accused, pierced the spear on the left side of
the chest of the deceased and when PW1 tried

to save him Soyab Khan, another accused, dealt

a bl ow by gupt i on him as
aforesaid acts woul d clearly
conmon obj ect of t he unl awf ul

their notive and know edge that it was to do

away with t he deceased t hat
assenbl ed. The injury found on the chest of
t he deceased woul d clearly establish

was sufficient to cause death and the injury

wel | .

| medi ately

one

i ndi cate

assenbl y

t hat

The
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to t he
It is
accused
of t he
Al | t he
t he
and
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had



f ound on t he body of PW 1 rei nf orces t he
i nference of the existence of commopn object of
unl awful assenmbly to do away with the deceased
and cause injuries to any other person(s) who

tried to intervene.

15. In our Vi ew, bot h t he Courts bel ow had
correctly appreciated the evidence and rightly
convi cted the appellants under Section 302 read
with Section 149 of IPC, which calls for no

i nterference.

16. The appeal s, t heref ore, | ack merit and are

accordingly di sm ssed.

.................. J.
(K.'S. RADHAKRI SHNAN)

.................. J.
(VI KRAMAJI T SEN)

NEW DELHI ,

APRI L 30, 2014.
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| TEM NO. 105 COURT NO. 6 SECTION |1 A

SUPREME COURT OF | NDI A
RECORD OF PROCEEDI NGS
CRI' M NAL APPEAL NQ(s). 1306 OF 2009
ANTU Appel I ant (s)
VERSUS
STATE OF M P. Respondent ( s)

(Wth appl n(s) for suspension of sentence and office report)

WTH Crimnal Appeal No. 1308 of 2009

(Wth office report)

Crimnal Appeal No. 1442 of 2010

(Wth appln. for bail and office report)

Crimnal Appeal No. 1639 of 2012

(Wth appln. for exenption fromfiling c/c of the inpugned order
exenption fromfiling OT. and bail)

Dat e: 30/ 04/2014 These Petitions were called on for hearing today.
CORAM :

HON' BLE MR. JUSTI CE K. S. RADHAKRI SHNAN

HON' BLE MR. JUSTI CE VI KRAMAJI T SEN

For Appellant(s)
M. Rameshwar Prasad Goyal, Adv. (NP)

M. Rajeev Singh, Adv. (NP)



Shekhar Prit Jha, Adv. (NP)

Vi pin Kumar Jai, Adv. (NP)
For Respondent (s)
Arjun Garg, Adv.
Ankit Lal, Adv.
M shra Saur abh, Adv.

sss 5 %

UPON hearing counsel the Court nmade the foll ow ng
ORDER

The appeal s are disnissed.

(N. S. K. Kanesh) (Renuka Sadana)
Court Master Court Master

(signed order is placed on the file)
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