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IN THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON
CRI M NAL APPEAL NO 377 OF 2000
Gopal sah L. Appel | ant
Vs.

State of Bthar ... Respondent

JUDGVENT

HARJI T SI NGH BEDI , J.

1. Four per sons - Gopal Sah, Dasrath
Bhushan Sah and Raghunath Sah were tried by
t he Addi ti onal Sessi ons Judge, Saharsa for
of f ences puni shabl e under Sections 302/ 34,
304/ 34,201/ 34 and 120B of the Indian Penal
Code. The trial court in its judgnent dated 14th
Sept enber 1985 hel d the first three accused
guilty of the offence under Section 302/34 of the
| PC and sent enced t hem to under go
i mprisonment for |ife whereas Raghunath Sah

was acquitted. Two appeal s were thereafter filed
by the convicted accused before the Patna Hi gh

Court whereas the conplainant also filed a

revi sion against the acquittal of Raghunath Sah
During the pendency of the appeal in the High
Court, Dasrath Sah died. The Hi gh Court,
however, upheld the trial court judgment with
respect to the three accused. Gopal Sah accused
then filed the present crimnal appeal chall enging
his conviction and the nmatter has been put up for
final heari ng bef ore us. Bhushan Sah
subsequently filed a special |eave petition in this
Court as well, but it is the adnitted position that

this matter has been dism ssed by this Court on

Sah,



the ground of limitation as well as having no
merit.

2. The prosecution story is as under

3. Gopal Prasad Gupta deceased aged about 18
years went out of his house at about 6 p.m on 7th
June 1982 and when he did not return till dinner
time, his famly menbers went in search for him
but he could not be found. The search conti nued
the next norning as well though without success.

At about 2 p.m on 8th June 1982 Mirtaza Khan
PW22 infornmed the family that Gopal Prasad

Gupta’'s dead body was lying in a ditch near

vill age Chhekabadh on whi ch PW20 Jagdi sh

Prasad CGupta, the uncle of the deceased | odged a
FIR at about 2.30 p.m stating, inter-alia, that at
about 6 p.m on the 7th of June 1982 the

deceased had been seen with Raghunath Sah and

hi s son Bhushan Sah near the wooden bri dge.
During the course of the investigation, the
accused were arrested and on their disclosure
statenents, a bl ood stained axe and a sickle

al l egedly used in the nurder on 8th of Septenber
1982 were recovered froma water filled pond.

The police also conducted a raid at the houses of
the four accused and a bl ood stained ganji, a
spade and a bucket were recovered fromthe

house of Bhushan Sah and Raghunt h Sah. The
statenent of Dasrath Sah was al so recorded

under Section 164 of the C.P.C by Judicial

Magi strate, B.K. Singh PWM1. On the conpletion

of the investigation, the accused were charged as
al ready indi cated above.

4, The prosecution exanmined 29 witnesses in all to
support the circunstances appearing agai nst the

accused, as adnmttedly there was no eye witness

to the nmurder. PWL Nageshwari Devi, the nother



of the deceased deposed that on the rel evant day
her son had been taken away by Bhushan Sah

for a wal k and he had thereafter not returned.
PWB Shivnath Sahu stated that he had seen

Gopal Sah, the present appellant, in the orchard
of Jai Narayan Sah carrying a sickle in his hand
on the date of incident. PW Sofil Khan and PW
D ganber Mandal testified that they had seen
Raghunat h Sah carrying a spade and a bucket in
hi s hand nmoving away hurriedly whereas PW

Ml. Nadaf stated further that he had seen the
three accused (CGopal Sah, Dasrath Sah and
Bhushan Sah) noving away in a disturbed state

of m nd. PW8 Kanmeshwar Choudhary too
corroborated this statenment and further added
that he had seen the deceased along with

Bhushan Sah and Dasrath Sah near the wooden
bridge and a third person whom he coul d not
identify, was urinating close by. He stated that

man was not Gobind Gupta, a cousin of the
deceased, who too, at one tinme, was suspected of

t he nurder. PWL7 Lakhan Sah further stated
that he had seen Gopal Parsad Gupta sitting near
the bridge at about sun set wi th Bhushan Sah
and Dasrath Sah accused. The recoveries of the
axe, sickle and other articles were sought to be
proved by the evidence of PW Satyadeo Singh
and PW2 Mhd. Arif. The prosecution al so
produced in evi dence PWL6 Birendra Mahar aj
and PWLO Jagannat h Choudhary to whom
Dasrath accused had allegedly nmade an extra
judicial confession of the involvement of all the
accused in the nurder.

5. The trial court in its judgnent held that the

evi dence of PWL, the nother of the deceased to



the effect that the deceased had gone with

Bhushan Sah on the evening of 7th June 1982

could not be relied upon in the light of the

evi dence of PW21l Binod Kumar, who stated that

the deceased had gone with himon his cycle up

to the water tank. The trial court also refused to
rely on the confession nade under section 164 of

the Cr.P.C. by Dasrath, as it had not been
recorded by following the correct procedure the

nore so as Dasrath Sah in the course of the trial
had alleged that it had been made by hi m under
coerci on. The trial court then went on to
exani ne the other evidence. I't concl uded that
fromthe evidence of PW22 Mirtuza Khan it had

been established that the dead body of the
deceased clad only in a ganji had been found

near the orchard on 8th June 1982 at about 2

p. m The trial court relied upon the extra
judicial confession nade by Dasrath Sah and on

t he recovery of t he si ckl e made at t he
i nstance of Gopal Sah and found corroboration
fromthe fact that he had been seen rushing away
fromthe place of incident. The trial court

concl uded that the evidence supported the view

t hat Bhushan Sah and Dasrath Sah had been

seen near the bridge at about 6 p.m on 7th June
1982 wher eas one uni dentified person was
urinating close by who could be Gopal Sah

appel lant. The Court al so accepted the story that
Bhushan Sah and Gopal Sah had disclosed to the

police on 9th June, 1982 that they had thrown an
axe and a sickle in the pond and the axe had

been recovered on that day whereas the sickle
had been recovered three nonths thereafter.

The Hi gh Court in appeal upheld the judgnent of



the trial court and dism ssed both the appeals as
wel | as t he crim nal revision filed by t he
conpl ai nant. As al ready nentioned, the present
appeal has been filed at the instance of Gopa

Sah al one; and the special |eave petition filed by
Bhushan Sah has been di sm ssed on the ground

of limtation as well as on nerits.

The | earned counsel for the appellant has raised
several argunents during the course of the

hearing. It has been pointed out that there was
absolutely no evidence to connect Copal Sah wth
the crinme, as the recovery of the sickle nmade in
Sept enber 1982 i.e. about three nonths after the

i ncident was too renote a factor. It has al so been
pl eaded that the evidence of |ast seen pertained
only to Bhushan Sah and Dasrath Sah accused,

as the third person with them near the wooden

bri dge had not been identified as being Gopal Sah

by any of the w tnesses. It has further been
pl eaded t hat t he extra j udi ci al conf essi on

al | egedly nmade by Dasrath Sah coul d not be used

as evi dence against the other accused and that in
any case this evidence too was unbelievabl e.

The | earned counsel for the respondent State has,
however, argued that the appeal of Bhushan Sah
havi ng been di snissed on the same evidence, the
present appeal too was |liable to dism ssal on that
basi s. He has al so pointed out that the recovery
of the sickle and the statenent of Dasrath Sah

which was to be taken as an extra judicial

conf essi on conpl eted t he chain of events
i nvol ving Gopal Sah in the murder.

We have heard the | earned counsel for the parties
and gone through the record. Adnmittedly, there

are three mai n i ncrimnating ci rcunst ances



agai nst the accused. The first piece of evidence is
the suggestion that the third person who was
urinating close by the bridge was Gopal Sah, the
second the extra judicial confession made by

Dasrath Sah and the third the recovery of alleged

mur der weapon - a sickle. We are of the opinion
t hat this evi dence is, to say t he | east,
unaccept abl e. It has conme in the statement of

PW8 Kameshwar Choudhary that he had seen

Dasrath Sah along with the deceased near the

bri dge and that another person was urinating
close by. It is the suggestion and inference that
this person was Gopal Sah. W are, however, of
the opinion that there can be no conviction on

i nferences to be drawn fromthe prosecution

evi dence nore particularly as there is absolutely
no evidence to suggest that the third person was
i ndeed Gopal Sah appellant. We find that in this
situation the statement of PWs Mbhd. Nadaf that
he had seen the three convicted accused novi ng
swiftly away fromthe direction of the site of the
murder at about 7.30 p.m or that he had seen

the appellant Gopal Sah with a sickle in hand is
hardly sufficient to hold himguilty of nurder

We are, further, of the opinion that an extra
judicial confession is, on the face of it, a weak
pi ece of evidence and the Courts are reluctant in
the absence of a chain of cogent circunstances to
rely on this evidence for the purpose of recording

a conviction. In any case, we find that the
confession nmade by Dasrath Sah can, if at all, be

used agai nst himand not against his co-accused.
The statenment of the investigating officer with
respect to the place where the two nurder
weapons had been all egedly thrown makes the

recovery itself tenuous. Mreover, as the sickle



all egedly in the hands of Gopal Sah had been
recovered froma pond three nonths after the
murder, no evidentiary val ue whatsoever can be
attached to this circunstance as well.

9. The argunent of the State counsel that as the
appeal of Bhushan Sah had been di smi ssed on
merits, the appeal of CGopal Sah nust neet the
sanme fate nust now be exami ned. W observe
t hat Bhushan Sah’s appeal had been di snissed
inlimne on the ground of limtation as also on
merit but we have chosen to hear the present
appeal after |eave had been granted by this Court
| ong before Bhushan's special |eave petition had
been fil ed. W, even otherwi se, are of the
opi nion that the evidence involving Bhushan Sah
is qualitatively and quantitatively different from

t he evidence agai nst Gopal Sah, as woul d be
apparent fromthe circunstances noted above,

not only with respect to the |last seen but also
relating to the recovery of various itens fromhis
house which could be said to be relatable to the
nmur der . W nust, therefore, conclude that the
di sm ssal of the special |eave petition of Bhushan
Sah in limne, would not by itself be a ground to
di smiss the appeal of Gopal Sah

10. For the reasons stated above, we find the
judgnent of the trial and the High Court in so far
as CGopal Sah is concerned to be unsustai nabl e.
He is accordingly acquitted of all charges. The

appeal is allowed in the above terns.

(HARJI' T SI NGH BEDI)
New Del hi ,
Dat ed: Decenber 3, 2008
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