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ITEM No.37                   Court No.10                  SECTION III
                                                          A/N MATTER

             S U P R E M E   C O U R T   O F   I N D I A
                        RECORD OF PROCEEDINGS

  Civil Appeal.No.5869/2000

  COMMNR. OF CUSTOMS, KANDLA                                Appellant (s)

                              VERSUS

  M/S. DCL. POLYSTERS LTD.                                  Respondent (s)

( With Appln(s). for condonation of delay in filing appeal & stay )
( With Office Report )

  Date : 27/11/2000 This  Petition  was  called on for hearing today.

  CORAM :
           HON’BLE MR. JUSTICE SYED SHAH MOHAMMED QUADRI
           HON’BLE MR. JUSTICE S.N. PHUKAN

  For Appellant (s)     Mr. Soli J. Sorabjee, AG.
                        Mr. M.Gouri Shankar Murthy, Adv.
                        Mr. BK. Prasad, Adv. for
                        Mr. P. Parmeswaran,Adv.

  For Respondent (s)    Mr. JJ. Bhatt, Sr.Adv.
                        Mr. Ashwiin Dave, Adv.
                        Mr. KR. Sasiprabhu, Adv.
                        Mr. Manish Garg, Adv.
                        Ms. Anjali Chanderkar, Adv.

                UPON hearing counsel the Court made the following
                                   O R D E R

........L.......I.......T.......T.......T.......T.......T.......T....J
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                The appeal is allowed.  No costs.

.SP1

        (S.Thapar)                                 (Kanwal Singh)@@
AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
      PS to Registrar                               Court Master@@
AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA

                The signed order is placed on the file.



L.......T.......T.......T.......T.......T.......T.......T.......T....R
                    IN THE SUPREME COURT OF INDIA
                     CIVIL APPELLATE JURISDICTION
                    CIVIL APPEAL NO. 5869 OF 2000@@
                    CCCCCCCCCCCCCCCCCCCCCCCCCCCCC

  Commnr. of Customs, Kandla                            Appellant (s)

                                Versus

  M/s DCL. Polysters Ltd.                               Respondent (s)

                              O R D E R@@
                              CCCCCCCCC

........L.......I.......T.......T.......T.......T.......T.......T....J

.SP2
                Delay  is  condoned.   Heard learned counsel  for  the
        parties.   Learned  Attorney General submits that  two  points
        arise  in this appeal;  (1) whether the judgment of this Court
        in Union of India Vs.  Solar Pesticide Pvt.  Ltd.  (2000 (116)@@
           CCCCCCCCCCCCCC      CCCCCCCCCCCCCCCCCCCCCCCCCC             
        E.L.T.   401 (SC) covers this case and (2) That the  appellant
        has  not passed on the burden of duty to the consumer and this
        question  has  not  been gone into by the  tribunal.   Learned
        Attorney  General  further submits that the point is  squarely
        covered  by  the  judgment of this Court in  Solar  Pesticides@@
                                                     CCCCCCCCCCCCCCCCC
        (Supra).  In view of this the appellant is not entitled to the
        refund  of  the duty unless he proves that the burden has  not
        been  passed  on to the consumer.  As this point has not  been
        decided  by  the tribunal, we allow the appeal and  remit  the
        matter  to  the tribunal to decide whether the burden of  duty
        has not been passed on by the respondent to the consumer.  The
        tribunal  will  be  at  liberty  to remand  the  case  to  the
        Assistant Collector to decide this question.  No costs.
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                                                ..........................J
                                                (Syed Shah Mohammed Quadri)

        New Delhi,                              ..........................J
        November 27, 2000                       (S.N. Phukan)


