jO I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 3115 COF 2007

M S MADRAS CEMENTS LI M TED ... Appellant
VERSUS

COWM SSI ONER OF CENTRAL EXCI SE, TRI CHY ... Respondent

W TH

ClVIL APPEAL NO. 3114 OF 2007

ClVIL APPEAL NO. 3116 COF 2007

ORDER
We may point out at the outset that a batch of civi

appeal s was deci ded by this Court vi de orders dat
ed

27.07. 2010 with | eadi ng case bei ng G vil Appeal N

7099-7100 of 2005 titled Ms. "Ms. Madras Cenents Ltd. v.
Commi ssi oner of Central Excise, Chennai’. In the said case,
this Court held as under: -

"In so far as the MODVAT/ CENVAT credit on inputs
(expl osives, lubricating oils etc.) is concenred, the
i ssue is squarely covered by the decision of this
Court in the case of Vikram Cenent Vs. CCE reported
in 2006 (194) ELT 3. Therefore, the appeals, where
credit on inputs is concerned, are allowed.

As regards the MODVAT/ CENVAT credit on capita
goods if the mines are captive mines so that they
constitute one integrated unit together with the
concerned cenent factory, MODVAT/ CENVAT credit on
capital goods will be available to the assessee. On
the other hand, if the mines are are captive nines
but they supply to various other cenent conpanies of
different assessees, and it is found that the said
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the factory of the assessee, MODVAT/ CENVAT credit on
17:07:25 I ST
Reason: capital goods used in such mnes will not be
avai l abl e to the concerned assessee under the
appropriate MODVAT/ CENVAT Rul es.
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In order to get a clear finding on the issue,
all the matters are renanded to the respective
original authorities for decision only on the above
i ssue.”



There is no dispute and cannot be any di spute about
t he af oresai d | egal posi tion. In fact, this was t he
principle laid down by this Court earlier in the case of
"Vi kram Cenment v. Commi ssi oner of Central Excise, Indore
[2006 (194) ELT 3(SO)]. The only question therefore, which
has to be considered in the present appeal is as to under

whi ch category the case of the appellant falls.

For this purpose, the Custons, Excise and Service Tax
Appel | ate Tri bunal (hereinafter referred to as " CESTAT")
has, by the inpugned judgnent, renmtted the case back to the
Conmi ssi oner (Appeal s) for fresh adj udi cati on as can be

di scerned fromthe follow ng portion of the said order: -

"12. The Suprene Court in Vikram Cenent Vs.
Conmi ssi oner of Central Excise, Indore reported in
2006 (194) ELT 3(SC) in paragraph 5 of the judgnent,
hel d that as regards MODVAT/ CENVAT credit on capita
goods used in nmines which are captive nmines so that
they constitute one integrated unit together with the
concerned cenent factory. MODVAT/ CENVAT credit on
capital goods will be available to the assessee. On
the other hand, if the mines are not captive nines
but they supply to various other simlar conpanies of
di fferent assessees, MODVAT/ CENVAT credit on capita
goods used in such mnes will not be available to the
concer ned assessee under t he appropriate
MODVAT/ CENVAT rul es. The Suprene Court had renanded
the matter to the respective original authorities for
decision on the said issue. In the present case, the
Conmi ssi oner (Appeal s) has not given any finding on
the stand taken by the assessee that the mining area
was a part of the factory prem ses as per the ground
pl an and the Registration Certificate. If the nmnes
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fromwhich the material is excavated and used for
manuf acturing the final product by the assessee is
captive mne and a part of the factory prem ses as
urged by the assessee and the capital goods are used
in such captive nmine, then obviously, the assessee
woul d be entitled to MODVAT credit on such capita
goods used in the captive nmines which constitute one
integrated unit together with the cenent factory of
the assessee.”

Though the principle of law has rightly come fromthe
judgnent of this Court in Vikram Cenent’s case, the CESTAT
has went further to remark that in the present case, the

Conmi ssi oner (Appeals) has not given any findings on the

stand taken by the assessee that the mining area was a part
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of the factory premnises as per the ground plan and the
registration certificate. It is further discerned that

the mnes fromwhich the material is excavated and is used

for manuf act uri ng t he final pr oduct by t he assessee

captive mne and a part of the factory premni ses and the
capital goods are used in such captive m ne

assessee would be entitled to the MODVAT credit.

It is poi nt ed out by M . Mohan Pr asar an,
seni or counsel appearing for the appellant-assessee, that
whi | e maki ng these coments, the CESTAT has erred inasnuch
as even as in t he show cause notice i ssued
respondent -Departnent it was adnitted that the goods are not
in the nature of capital goods and these were used for
construction of concrete structure and foundation on which
the various heavy machineries in a cenent plant was to be
erect ed. On that basis, it is argued that the goods in
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question were captively used for the construction of the

pl ant and had not hi ng to do with t he m ni ng whi ch

accepted by the Departnent itself in the show cause notice.

After going through the show cause notice, we find
that the aforesaid contention of the | earned senior counse
for the assessee is correct. Accordingly, we are of the
opinion that there was no need to remand the case back to
t he Conmi ssi oner (Appeals) as on adnitted facts when the

principle laid down in Vikram Cenent’s case is applied, the

assessee was not liable to pay any duty. The order of the

CESTAT remtting the case back to the Commi ssioner (Appeal s)

is thus, set aside allow ng these appeals.

......................... , J.
[ ROHI NTON FALI NARI MAN ]
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M S MADRAS CEMENTS LI M TED Appel | ant ('s)
VERSUS
COWMMR. OF CENTRAL EXCI SE, TRI CHY Respondent ( s)

(Wth appln. (s) for stay and office report)
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(Wth Ofice Report)
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(Wth Ofice Report)

Date : 07/10/ 2015 These appeals were called on for hearing today.

CORAM :

HON BLE MR JUSTICE A. K. SIKRI

HON BLE MR JUSTI CE ROHI NTON FALI NARI MAN
For Appellant(s) Mohan Parasaran, Sr. Adv.
Ni khil Swami, Adv.
D vya Swami, Adv.
Prabha Swani, Adv.
V. Gayathri, Adv.
For Respondent (s) A. K Panda, Sr. Adv.
Sunita Rani Singh, Adv.
Subhas C. Acharya, Adv.
H K. Naik, Adv.
B. Krishna Prasad, Adv.
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UPON hearing the counsel the Court made the follow ng
ORDER

The appeals are allowed in terns of the signed order.

In Vi ew t her eof, appl i cation, if any, pendi ng is
di sposed of.

(Ni dhi Ahuj a) (Renu Di wan)
COURT MASTER COURT MASTER

[ Signed order is placed on the file.]

C. A No. 3115/2007



