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Date : 05/11/2014 This appeal was called on for hearing today.
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Abhi nav Qupta, Adv.
Khushbu Jai n, Adv.
Ankita Qupta, Adv.
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Vanshaj a Shukl a, Adv.
Ankit Kr. Lal, Adv.
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SECTI ON XVI |

A

Appel | ant ('s)

Respondent ( s)

UPON hearing the counsel the Court namde the follow ng

ORDER

This is an appeal under Section 116A of the
Represent ati on of Peopl e Act, 1951
r espondent in El ecti on Petition No
Signature Not Verified

Digitally signed by
Deepak Mansukhani

before the H gh Court of Madhya Pradesh, Indore
Date: 2014.11.05

18:30:44 1 ST
Reason:
Bench aggrieved by judgnment dated 12.4.2013.
The appel | ant herein is t he
candidate from 220 Ratlam City CGeneral Assenbly
Consti tuency from t he Madhya Pradesh State

Legi sl ative Assenbly. The El ection was held in the
year 2008 the results were declared on 8.12.2008.

Chal | engi ng t he el ection of t he appel | ant
her ei n, t he first r espondent herein filed t he
above- nenti oned El ection Petition al | egi ng a

corrupt practice falling under Section 123(4).

by t he
6 of 2009

ret urned



By the judgnment under appeal, the High Court
found the appellant to be guilty of such a corrupt
practi ce. As a consequence, t he Hi gh
decl ared t he El ecti on of t he appel | ant
Legi sl ative Assenbly to be void.

Hence this appeal

When t he mat t er is t aken up
confronted with the question whether this appea
is required to be heard at this stage for the
foll owi ng reasons: Subsequent to the anmendnent
of the Representation of People Act, 1951, by the
amendrment 40 of 1975 which came into force on

6. 8. 1975, t he finding of guil t of a
practice recor ded by t he Hi gh Court
conclusion of the trial of the Election Petition

| eads only to one definite consequence, i.e. a

decl aration t hat t he el ection of

candi dat e to be voi d. Prior

above- nenti oned amendnent , on t he recording

such a finding, a disqualification for a definite

period of 6 years for contesting any el ection
conduct ed under the Representation of People Act,
1951(hereinafter being referred to as "the Act’)

foll owed automatically agai nst such a candi dat e,

found guilty of a corrupt practice. Subsequent to

t he above- nent i oned anmendnent of 1975, such a
disqualification for future candidates is not an

aut onati ¢ consequence of the declaration of guilt

of corrupt practice by the H gh Court.

Secti on 8A  which was i nserted by t he
Amendnent Act 40 of 1975 insofar as it relates
reads as foll ows: -

8A. Disqualification on ground of corrupt
practices. (1) The case of every person found
guilty of a corrupt practice by an order unders
Section 99 shall be subnmitted, as soon as may
be within a period of three nonths fromthe
date such order takes effect, by such authority
as the Central Governnment may specify in this
behal f, to the President for determ nation of
the question as to whether such person shall be
disqualified and if so, for what period:

Provi ded that the period for which any
person may be di squalified under this
sub-section shall in no case exceed six years
fromthe date on which the order made in
relation to himunder Section 99 takes effect.
(2) Any person who stands disqualified under
Section 8A of this Act as it stood inmediately
before the comrencenent of t he El ection
Laws( Amendnent) Act, 1975(40 of 1975), may, if
the period of such disqualification has not
expired, subnit a petition to the President for
the renoval of such disqualification for the
unexpi red portion of the said period.

(3) Before giving his decision on any question
mentioned in sub-section (1) or on any petition
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submitted under sub-section (2), the President
shal |l obtain the opinion of the Election

Conmi ssion on such question or petition and
shal | act according to such opinion

It can be seen fromthe | anguage of Section
8A(1) that the case of any person found guilty of
corrupt practice by an order under Section 99 of
the Act, such order of the High Court is required
to be subnmitted to the President for determination
of t wo guesti ons. The first guestion be
whet her such a person shall be disqualified at al
and second question is, if such a person is to be
di squalified, what is the period for which such
person is required to be di squalifi ed.
provi sion thereof fixes the ceiling of 6 years of
di squal i fication.

On a specific query from Bench, neither of
t he | ear ned counsel for t he parties is in
position to gi ven an i nformation whet her
Presi dent has taken any decision in the case of
the appellant in exercise of powers under Section

8A of t he Act . On t he ot her hand, bot h
| earned counsel are of the opinion that in view of

t he interim order passed on 24. 6. 2013,
Presi dent could not have taken any decision under

Section 8A. The interimorder reads as follows: -

"l ssue noti ce.

M. B.S. Banthia accepts notice on behal f
of respondent no. 1.

In the meanwhil e, there shall be stay of
the operation of the inpugned judgnent and

order of the Hi gh Court subject to the
condition that the appellant will neither
participate in the proceedings in the Vidhan
Sabha nor draw renuneration in the capacity as
a menber of the Vidhan Sabha but he shall be
entitled to participate in the deliberations of
t he Vi dhan Sabha.

Reply, if any, be filed within a week’s
time.

List the application after the on going
summrer vacation.”

W find it difficult to accept
correctness of the understanding of the parties
that the authority of the President to exanmi ne the
question of disqualification under Section 8A of
t he Act is kept in abeyance because of
above-nentioned interimorder. In our opinion
the interimorder only stayed the operation of the
i mpugned judgnment of the Hi gh Court subject to the
condi tions specified t her ei n. It was only
interimarrangenent pending a final decision as to
the correctness of the judgnment of the Hi gh Court,

Vi s-a-vis, t he question of conti nuance of
appel l ant herein as a nenber of the Legislative

Assenbl y. Irrespective of the correctness of the

concl usi ons recor ded by t he Hi gh Court,

Assenbly to which the appellant was el ected stood
di ssolved by the expiry of the term
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The only questi on, t her ef or e, woul d be

whet her t he appel | ant conti nues to suffer a

di squalification in view of the finding of guilt

agai nst hi m As of now, t here is not hi ng on

record t hat t he appel | ant is suffering from
6

di squalification.

In the circunstances, we deemit appropriate

to def er t he heari ng of t he appeal unti | t he
Presi dent takes a decision under Section 8A of the
Act . We nake it clear that it is open to the

authority contenpl ated under Section 8A of the Act

to subnit the case of the appellant herein to the

Presi dent for an appropriate deci si on under
Section 8A of the Act.

This matter be |isted before this Court after
the President takes a decision

( DEEPAK MANSUKHANI ) (1 NDU BALA KAPUR)
COURT MASTER COURT MASTER



