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Cvil Appeal No. 5219 of 1998

GOUSKHAN S. PATHAN Appel I ant (s)
VERSUS
RASHANBI & ORS. Respondent (s)

(Wth office report)

Date : 09/03/2004 This Appeal was called on for hearing today.

CORAM :
HON BLE MR, JUSTI CE SH VARAJ V. PATIL
HON BLE MR, JUSTI CE D. M DHARMADHI KARI

For Appellant (s)M. R Jagannath Goul ey, Adv.
Ms. Abha Jain, Adv.

For Respondent (s)M. S.K Kul karni, Adv.
M. M Greesh Kumar, Adv.
M. Ankur S. Kul karni, Adv.
Ms. Sangeeta Kumar, Adv.

UPON hearing counsel the Court made the follow ng
ORDER
Heard the | earned counsel for the parties for a while.
The civil appeal is allowed.

No costs.

[ T.1. Rajput ][ Shelly Sengupta ]
Court Master Court Master

[ Signed order is placed on the file]

I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 5219 OF 1998

Gouskhan S. Pat han ... Appel | ant (s)



Ver sus

Rashanbi & O's. ... Respondent ( s)

O R D E R

This appeal is filed by the plaintiff assailing the validity and correctness of the judgenent
made by the High Court in a second appeal. The suit filed by the plaintiff for declaration, i
njunction and for rectification of entries in the Revenue records was decreed by the trial cou
rt. The first appeal filed by the respondents-defendants was di snm ssed affirmng the judgenen
t and decree passed by the trial court. |In the second appeal filed by the defendants, the Hi g
h Court, by the inpugned judgenent, reversed the judgenent and decree passed by the first appe
Ilate court, affirm ng the judgenent and decree passed by the trial court.

The | earned counsel for the appellant, at the outset, urged that the inpugned judgenent suffer
s fromlegal infirmty, apart fromthe fact that on facts also the judgenent cannot be sustain
ed. According to the | earned counsel, the H gh Court did not fornulate substantial question o
r questions of |aw that arose for consideration, although, in the judgenent, the H gh Court ha
s stated that two questions of |law were raised before it.

The | earned counsel for the respondents submitted that although the inpugned judgenent can
be sustained on
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merits but he is not in a position to contend that substantial questions of |law were fornul ate
d and that the matter was exam ned appropriately on that basis.

A perusal of the inmpugned judgenment shows that the High Court did not fornulate any substantia
| question or questions of |law, that arose for consideration between the parties, as nmandatori
Iy required under Section 100 of the Code of Civil Procedure, 1908 [for short, "the Code"]. |
n paragraph (7) of the inpugned judgenent, the H gh Court has stated that the following two qu
estions of |aw have been rai sed:

"(1) Whether the Courts below were justified in not relying on Exs.D.2 to D.5?
(2) Whether the suit of the plaintiffs was barred by limtation?

This did not satisfy the requirenment of Section 100 of the Code. It was for the H gh Court to
formul ate substantial question or questions of law if arose for consideration between the par
ties. Even otherw se, the discussion made in the inmpugned judgenment is not satisfactory in de
aling with those questions of law raised by the parties. In the view we propose to take, we d
0 not wish to deal with the nerits of the respective contentions. This appeal is entitled to
succeed on the short ground, nanely, the inpugned judgenent cannot be sustained for want of fo
rrmul ation of substantial question or questions of |aw before deciding the second appeal. Henc
e, the civil appeal is allowed. The inpugned judgenent and decree are set aside. The second
appeal is renmitted to the Hi gh Court for formulation of substantial question(s) of |law that ma
y arise for consideration between the parties and then di spose of the second appeal
No costs.

...................... J.
[ SH VARAJ V. PATI L]

...................... J.
[D.M DHARMADHI KARI

New Del hi ,

March 09, 2004.



