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GA N G U L Y , J.

1.              These appeal s are directed again s t the judg m e n t dated

17.4. 2 0 0 0   of the    High    Cour t    of Himac h a l      Prad es h          at Shi m l 
a

w h e r e b y the Divisio n Bench of the High Cour t dispo sed of C.W.P.

No.8 5 1/ 9 6 along w i t h C.W.P. No.1 1 9 2/ 9 6 , as com m o n ques ti o n s of

la w and facts arose in those cases. C.W.P. No. 851/9 6 wa s filed by

Na r a i n Singh w h i le C.W.P. No.1 1 9 2/ 9 6 wa s filed by three perso n s
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na mel y Sh r i Su r a t Sing h, Shi v Singh Tegta and Mur k i Lal and in

both the w r i t petitio n s, the respo n d e n t s we r e the same

2.               In both these cases, the cons ti t u t i o n a l validi t y of the

Himac h a l      Prad es h     Lan d Reven u e     (A m e n d m e n t   and Valid a t i o n )

Act,     199 6      (her ei n a f t e r   called   ‘the    amen d m e n t     Act’)     wa s

challenged as being in conflict wi t h the origin al pro vi s i o n s of the

vario u s sectio n s of the Himac h a l Pr ade s h Lan d Reven u e Act, 19 5 3

(Ac t No.6 of 19 5 4 ) (her ei n a f t e r called ‘the Pri nci p a l Act’).

3.               It w a s also conten d ed in the w r i t petitio n that the

amen d m e n t is violati v e of the basic str u c t u r e of the Cons ti t u t i o n .

4.               The petitio n e r s of C.W.P. No. 11 9 2/ 9 6 and six other

land own e r s of Teh sil Roh r u and Chirg ao n , Distr i c t Shi m l a had

earlier filed a C.W.P. No.2 0 6 of 19 9 8 titled as Tha k u r Gyan Singh

and other s Vs. Sta t e of Himac h a l Pr ade s h and other s wh e r ei n the

petitio n e r s sough t the follo w i n g relief:-

     "(i )       complete the on going land reven u e settle me n t
                 op e r a t i o n s a s s e c o n d R e v i s e d S e t t l e m e n t
                 strictly in accordance with the intent of the t wo
                 notifica ti o n s one pertai n i n g to the special revisio n
                 o f the existing record s of r i g h t u n d e r S e c t i o n
                 3 3 o f t h e H . P . L a n d Re v e n u e Ac t , 1 9 5 3 an d th e
                 ot h e r fo r gen e r a l as s e s s m e n t of lan d re v e n u e
                 u n d e r Sec t i o n 5 3 of the said Act;
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  ii)     wi t h d r a w Ins t r u c t i o n No s. 2, 4 and su p p l e m e n t a r y
          in s t r u c t i o n N o s . 2, 2 3 an d 3 2 of Com p e n d i u m of
          Inst r u c t i o n s , issued by the 4th respo nden t (Set tl e m e n t



          Officer );

  iii )   bri n g up- to- date at re- set t l e m e n t the fiel d map of the
          previou s settle me n t witho u t recou r s e to re-meas u r e m e n t
          and prepa r a t i o n of th e reco r d of rig h t s incl u d i n g
          w a z i b- ul- u r s etc. strictly in, accordance with Instructions
          c o n t a i n e d i n P a r a 2 2 2 o f t h e S e t t l e m e n t Manual
          read wi t h Appen d ix XXI thereu n d e r and conseq uen tl y
          directin g the deletion of Na k s h a Bar t a n illegal l y
          prep a r e d and not to conve r t the Classi f ica ti o n of the
          gover n m e n t was t e land recor d e d in the reven u e recor d s
          as also i n occ u p a t i o n o f t h e es t a t e - r i g h t h o l d e r s into
          vario u s land s and directi n g the modifica ti o n of the
          gover n m e n t policy wi t h respect to regul a r i s a t i o n of
          encro ach m e n t        detected      durin g           the       settle m e n t
          proceedings; and

  iv)     direct the respo n d e n t s not to han d over/deliver the
          reven u e reco r d s to the reven ue moh al sta f f till the
          completi o n o f the settle me n t including asses s m e n t o f
          land reven u e, incorpo r a t ed in the j amabandies."

5 5.              The said w r i t peti tio n wa s dispos ed of by a reaso n ed

  and detailed judg m e n t of the Divisio n Bench of the High Cou r t on

  13/0 1/1 9 9 4 . While accep ti n g the w r i t petitio n, the Divisio n Bench

  issued the follo w i n g directio n s :-

          "1.     The resp o n d e n t s are directed to comp le t e the on
                  goi n g lan d re v e n u e set t l e m e n t ope r a t i o n s i n
                  t h e a r e a i n q u e s t i o n a s "sec o n d r e v i s e d
                  settle m e n t " in accord a n ce w i t h the ins t r u c t i o n s
                  con t a i n e d in P a r a g r a p h 2 2 2 an d Appendix XXI
                  of the Punj ab Settle m e n t Manual.
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        2.         T h e co m p e n d i u m of in s t r u c t i o n s ( P- 2 1 ) be
                   amended in consonance wi t h and pert ai n i n g
                   to the procedu r e applicable to special revisio n o f
                   record- of-right s.      Resul t a n t l y ,      instr u c tio n s
                   conti n u i n g to be contai ned in P- 2 1 , contr a r y to
                   letter J u n e, 19 8 6 ( P- 2 2 ) are ordered to be
                   deleted.

        3.   The ne w record- of-righ ts pertai n i n g to the areas in
               question, prepar ed in the curr e n t settle me n t in
               relati o n  to    ’Mohal- Bandi’,     ’Na k s h a Bar t a n ’,
               ‘Wazib- ul-urs’, classi fica t i o n of land, proposed
               D P F s and UP F s etc., be ignored and re-settle m e n t
               be star te d subseq u e n t to the stage o f For eca s t
               Repor t."

6.                 Aggr ie ve d     by    the     above m e n t i o n e d    judg me n t      
   dated

13/0 1/1 9 9 4 of the Divisio n Bench in C.W.P. No.2 0 6/ 1 9 8 8 , the Sta t e

filed   a Speci al          Leave    Peti tio n     before      this    Cou r t.         Leave
    wa s



gra n te d and the Civil Appeal No. 60 2 5 of 19 9 4 w a s ad mi t t e d for

heari n g    by      this    Cour t.      This    Cour t     wh i l e   gran ti n g       the 
   leave

order ed     a      stay     on     the   judg m e n t     of    the    High       Cour t     
   dated

13/0 1/1 9 9 4 .

7.                 It wa s conten d ed by the respo n d e n t s herein w h i le the

said special leave petitio n wa s                   pendi ng befo re this Cour t, the

Sta te, in order to nullif y the judg m e n t of the High Cou r t, dated

13/0 1/1 9 9 4 ,      enacted       the    amen d m e n t       Act     of    19 9 6 ,     wh 
e r e b y

Sectio n s 4, 16, 32, 33, 34, 36, 38, 47, 117 and 17 1 of the Pri nci p a l
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Act we r e amen d ed. The specific challen ge to the amen d m e n t Act

of 19 9 6 is that by amen d i n g the Sectio n s 32, 33, 34, 36, 38 and 47

conta i n e d in Chap t e r IV of the Pri nci p al Act, the wh o le sche m e of

Cha p te r IV of the Princi p a l Act has been distu r b e d and arbi t r a r y

po we r s have been confer r e d on the Collecto r (Reve n u e ) .                   Suc h

confer m e n t of arbit r a r y po we r , it is alleged, is uncon s ti t u t i o n a l .

8.             Thu s, those provi si o n s of the Act of 19 9 6 , intr od u ced

by wa y of amen d m e n t in the Pri nci p al Act, wer e challen ged as

being ultra vire s the Cons ti t u t i o n of India and mal a fide and also

as a piece of colou r a b l e legisl a t i o n on the follo w i n g grou n d s :-

      "(a )    That the impugned legislatio n h a s been inten d e d
               to nullif y the judg me n t o f thi s Cour t in C.W.P.
               No. 2 0 6 o f 19 8 8 dated 13.1.1 9 9 4 . In suppo r t o f
               thi s grou n d , it has been stated that the apex
               Cou r t has held that a legislat u r e h a s no po we r to
               render ineffecti ve earlier judici al decision by
               ma k i n g a la w. S u c h po w e r s if exercised wo u l d
               not be legislati ve po we r but a judicial po we r
               exercised by it, wh i c h encro ac h e s upon the
               ju di c i a l po w e r s of th e S t a t e excl u s i v e l y
               ves ted in Cour t s . (See: case repo r te d in 199 5 (5)
               S.C.C. 96).

      (b)      That the imp u g n ed legisl a ti o n appa r e n t l y see k s
               to valid a te the recor d o f righ t s prepa red afte r
               19 7 6 , w h ic h is opposed to rule o f law and
               natu r a l J u s t i ce. T h i s groun d is purpor ted to be
               suppo r ted by stati n g th a t in the earlier w ri t
               petitio n, there wa s a challenge to the erro r s in
               the field map s and jam ab a n d i e s prep a r ed during
               the settle m e n t , wh i c h cann o t be valid a t e d as has
               been done by the imp u g n e d legisl a ti o n , this
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      amo u n t s to denial of oppor t u n i t y and equal
      protectio n of la w u n d e r A r t i c l e 1 4 of th e
      Co n s t i t u t i o n  of  Indi a.     Acco r d i n g    to   th e
      peti t i o n e r s , if the imp u g n e d legisl a t i o n stan d s ,
      the land o w n e r s will be rendered wi t h o u t any
      remed y to red r e s s th ei r grie v a n c e s , hen ce the
      sa m e is again s t the rule of la w.

(c)   T h a t by m a k i n g the im p u g n e d legi s l a t i o n i.e.
      Act of 199 6 effecti ve retro s p ec ti v e l y fro m 197 6,
      the same is liable to be struc k                     do wn as
      unre a s o n a b l e and arbi t r a r y . Moreo ve r , it has
      been sta t e d th a t the sai d val i d a t i o n is bad in
      law inas m u c h as the executive inst r u c t i o n s earlier
      issued by the Settle m e n t Officer, Shi m l a and
      Kin n a u r Distr ict s, respo n de n t No. 4, w e r e held to
      be w i t h o u t an y au t h o r i t y of la w by thi s Co u r t
      in its ear l i e r deci s i o n because the sa me wer e
      incon s i s t e n t wi t h the provi si o n s of the Pri nci p al
      Act.

(d)   Th a t the Act of 19 9 6 being retr o s p e c t i v e in its
      applic a t i o n adve r s e l y affec t s the righ t s of estate
      righ t holder s of Roh r u and Ch i r g a o n , w h i c h is
      u n co n s t i t u t i o n a l . It h a s also been highligh ted in
      this groun d that the retro s pec ti v e effect given to
      the Act of 199 6 is fro m the year 19 7 6 , being for a
      perio d of about 20 year s, whic h itself is illegal.

(e)   That there are inheren t conflicts bet w ee n the
      o r i g i n a l S e c t i o n s of t h e P r i n c i p a l A c t a n d t h e
      amended              Section s        of the Act               of 19 9 6 .
      Mo r e o v e r , t h e s a m e s u f f e r f r o m t h e vi c e o f
      exces s i v e deleg a t i o n an d is agai n s t                       the
      Sc h e m e of th e P r i n c i p a l A c t . T h i s is so u g h t to
      be sho w n by givin g the exam p l e tha t prio r to th e
      a m e n d m e n t , onl y th e S t a t e Go v e r n m e n t a n d
      Financial               Co m m i s s i o n e r     had       the      rule
      ma k i n g po we r s under t h e                     Principal        Act,
      wher ea s no w by virtue of Section s 4( 5 ) , 34- A an d
      4 7- A the res p o n d e n t- S t a t e has des ce n d e d do w n
      by one step wh e r e b y the Collecto r has been
      empo w e r e d t o issue executi ve instr u c t i o n s , wh i c h
      are in the natu r e of the delegated legisla tio n. T h i s
      delegatio n o f po we r s to the Collecto r h a s been
      challenged a s being again s t the basic Sche m e o f
                                        7
       the Pri n ci p a l Act. It h a s also been stated that the
       po we r s    s o delegated to the Collecto r are
       unfette r e d and unguided and ar e capable of being
       abused.

(f)    Th a t by vir t u e of the ame n d m e n t s mad e by the
       Act of 199 6, the sub- division of estates styled as
       ’Up m a h a l ’ are sou g h t to be regul a r i s e d and
       valid a t e d, w h ic h has been ques ti o n e d as being an
       act of illegal splitti ng ab initio, ma k i n g the same
       illegal.

(g)    Des p i t e th e di rec t i o n s of th i s Co u r t in the
       earlier case that fres h meas u r e m e n t should be
       carried out, the earl ie r inco r r e c t me a s u r e m e n t
       and asses s m e n t of land reven u e, w h i c h w a s hel d
       to be so by th i s Co u r t , h a v e been declared as
       having been validly prepared by the Ac t of 1 9 9 6 .
       It ha s been sta t e d th a t t h e p e t i t i o n e r s h a v e
       app r e h e n s i o n s        that      resp o n d e n t         No.4.
       Set t l e m e n t Office r, wi ll go ahead wit h the



       assess m e n t of the land reven u e of this area on the
       basi s of inval i d reco r d s and comp le t e the
       settle m e n t      oper a t i o n s . This   will       res u l t   in
       irrepar a bl e injury to the righ t s of the petitio ner s .

(h)    T h a t the Act of 19 9 6 ta k e s aw a y the remed y of
       revie w under Section 16 of the Principal Act, thu s
       deba r r i n g the Fin a n ci a l Co m m i s s i o n e r to revie w
       the order pas s ed by hi m in revi s io n . In thi s
       man n e r, the impu gn ed amend m e n t in Secti o n 16
       of the Pri n ci p a l Act has dep ri v e d the public at
       large fro m one chan n el fro m re me d y of revie w ,
       and on the othe r han d, the highes t autho ri t y
       under the Princip al Act has been debar r ed fro m
       revie w i n g the order passed in revision. The
       amend men t in question is against the principle of
       natural justice besides being agai n s t the basic
       str u c t u r e of the Co n s t i t u t i o n of Indi a an d the
       P r i n c i p a l Act, as per the petitioner s.

(i )   L a s t l y , t h a t th e i m p u g n e d a m e n d m e n t s by w a y
       o f t h e A c t of 1 9 9 6 a r e in di r e c t co n f l i c t wi th
       the relevan t provisio n s of the Princip al A c t , if
       t h e y a r e al l o w e d to s t a n d , it w i l l resul t in
       changing the basic struct u r e of the Principal Act."
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9.                Thu s, the w r i t petitio n prayed before the High Cour t

for:-

        "(i)            Issua n ce      o f a n order, w r i t or directio n
                        declari ng     the Act o f 19 9 6 a s ult r a vires the
                        la w and       as also being viola ti v e of the basic
                        struct u r e   of the Cons ti t u ti o n of India.

        (ii)            Fo r iss u i n g a w r i t of ma n d a m u s directi n g the
                        re s p o n d e n t s / S t a t e no t to gi v e ef f e c t to
                        S e c t i o n s 2- B, 2- C, 3 to 6, 9, 1 0 , 1 2 an d 1 3 of
                        the Act of 199 6 .

        (iii )          To declar e the afo re s a i d Secti o n s as bad, in
                        la w, they being in direc t con f l i c t w i t h the
                        origi n al Secti o n s/p r o v i s i o n s of Sectio n s 4, 16,
                        32 to 35, 38 and 47 of the Pri n ci p a l Act and as
                        also being agains t the basic Sche me of the said
                        Act."

10.               Sa m e relief w a s also prayed for in the other connected

w r i t petitio n, namel y, C.W.P. No.8 5 1/ 1 9 9 6 .

11.               In the imp u g n e d judg me n t , the Divisio n Bench of the

High Cour t did not uphold all the conten t i o n s men tio n ed above

but came to a findin g that the A me n d m e n t Act of 19 9 6 is ultr a

vires to the exten t that it has sough t to nullif y the earlier decisio n

of this        cour t     rende r ed     in CWP     No.2 0 6/ 1 9 8 8   dated   13.0 1. 1 9 9 
4
                                              9



bet w e e n Tha k u r Gian Singh & Ors. Vs. Sta t e of Himac h a l Prad es h

& Ors.

12.              It may be noted that in the imp u g n e d judg me n t there is

no findi ng that the amen d m e n t Act enacted suffe r s fro m lack of

legisla t i v e comp et e n ce of the Sta te.

13.              It     is     nobod y’s       case        that    the    Sta t e    legisl a 
t u r e   is

inco m p e t e n t to enact the said amen d ed Act.                             Ther e is also
 no

findi ng in the imp u g n e d judg me n t that the amen d m e n t Act in any

w a y infri n ge s or abridges any fund a m e n t a l righ t of the petitio n e r .

14.              Nor m a l l y        the   rest r a i n     on    the    sovereig n       po 
we r      of

legisla t i o n of a Sta t e legisla t u r e is limi ted. The legisla t u r e has to

exercise     its legisla t i v e        po w e r ,    which        is other w i s e     plen a
 r y ,    in

accord a n c e        wi t h    the    distr i b u t i o n    of   legisla t i v e   po we r  
   under

Cha p te r Par t XI Chap t e r I of the Cons ti t u t i o n and it has also to

exercise such po w e r consis t e n t wi t h the man d a t e of Par t III of the

Cons ti t u t i o n and other Cons ti t u t i o n a l limi t a t i o n s .

15.              Lear n ed High Cour t did not find that the imp u g n e d

amen d m e n t        Act tran s g r e s s e s eithe r of these limi t a t i o n s in any

way.     But the High Coun t foun d that the imp u g n ed amen d m e n t
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    Act is ultr a     vires    the Cons ti t u t i o n   as it seek s   to nullif y   the

    previo u s judg m e n t.

    16.           This Cour t is not called upon to prono u n ce on the

    correct n e s s or other w i s e of the previo u s judg me n t render ed by

    the Divisio n Bench of the High Cour t dated 13.0 1. 1 9 9 4 . The appea l

    fro m the said judg m e n t , being Civil Appeal 60 2 5 of 19 9 4 , came to



    be hear d by this Cou r t and           w a s dispos ed of by a judg me n t and

    order dated 16.0 7. 1 9 9 6 to the follo w i n g effect:-

                   "Lea r n e d coun sel for the appell a n t sub m i t s that
           the Himac h a l Pr ade s h Land Reven u e (A m e n d m e n t and
           Valid a t i o n ) Act, 19 9 6 (Act No.3 of 19 9 6 ) has fur t h e r
           amen d ed the Himac h a l Prad es h Lan d Reven u e Act,
           19 5 4 and valid a te d certai n actio n s tak e n in relatio n to
           the ma k i n g or special revi sio n of record- of-righ t s in the
           Sta te. Lear n e d coun sel adds that the revisio n of recor d-
           of-righ t s in the Sta te is, theref o r e, to be made in
           accord a n c e         wi t h     the    la w  so    amen d ed wi t h
           retr o s p ec t i v e effect; and the directio n s to the cont r a r y
           in the imp u g n ed judg m e n t of the High Cou r t rende r ed
           prio r to enact m e n t of Act No. 3 of 19 9 6 have beco me
           infr u c t u o u s . Lear n e d couns el also sub mi t s tha t no
           specific relief has been gran t ed to any indivi d u a l by the
           imp u g n e d        judg m e n t     wh i c h merel y  gives  so me
           directio n s regar d i n g the gener al revi sio n of record- of-
r          righ t s. For this reaso n, lear n ed couns el sub m i t s that it
           is not necess a r y for the Sta t e Gover n m e n t to pur s u e
           this appeal.

                  Lear n ed coun sel for the respo n d e n t s , w h i le
           concedi ng that the effect of the afores ai d Act No. 3 of
           19 9 6 is to ’amen d the la w relati n g to revi sio n of record-
           of-righ t s , fur t h e r sub mi t s tha t the effect thereo f is not
           to render infr u c t u o u s all the directio n s given in the
           imp u g n e d judg me n t . Acco r di n g to lear n ed couns el for
           the respo n d e n t s , some par t of these directio n s rem ai n s
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        effecti v e even after the enact m e n t of Act No. 3 of 19 9 6 .
        He also states that the validi t y of Act No. 3 of 199 6 has
        also been challenged by a sepa r a t e w r i t petitio n in the
        High Cour t of Himac h a l Pr ade s h .

                In vie w of the com m o n grou n d emergi n g fro m the
        above sub m i s s i o n s , it appea r s to us that it is needles s
        to conside r the meri t s of the point s raised in the appeal
        since even accor di n g to the appell a n t -Sta t e of
        Himac h a l Prad es h the directio n s given in the imp u g n ed
        judg me n t are no longer effecti ve havi n g been render ed
        infr u c t u o u s by the subseq u e n t l y enacted Act No. 3 of
        19 9 6. Moreo ve r, there is no relief gran te d to any
        specific indivi d u a l and the directio n s relate to the
        gener al revi sio n of record- of-righ t s in the state w h i c h
        obvio u s l y has to be gover n ed by the existi n g la w
        applicabl e at the ti me of perfo r m a n c e of the exercise. If
        any grieva n ce is made of non- compli a n ce of any of the
        al1eged sur vi v i n g directio n s by the Sta t e Gover n m e n t
        before the High Cou r t, it wo u l d be open to the Sta t e
        Gover n m e n t to sho w that the same have beco me
        infr u c t u o u s for the reaso n given by the m and in that
        situ a ti o n it wo u l d be for the High Cour t to decide the
        conten ti o n on meri t s.

                In vie w of the state m e n t made on behal f of the
        appell a n t s that the directio n s given in the imp u g n e d
        judg me n t have beco me infr u c t u o u s , the appeal is
        dispo sed of accor di n gl y, wi t h o u t deciding any point on
        meri t s ."

17.           The    said    order     wa s      passed   after    heari n g     lear n ed

coun sel for both the par tie s.            Fro m a peru s a l of the afores ai d



order, it is clear       that     the appeal       was    dispos ed   of as it wa s

conten d ed before this Cou r t by the lear n ed couns el for the Sta te

tha t   in vie w    of the      subseq u e n t    amen d m e n t   of the      la w,   the

conten ti o n s of the appell a n t have beco me infr u c t u o u s .       This cour t
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record ed the said sub mi s s i o n s and dispos ed of the said appeal as

such.

18.            Ther ef o r e, the only ques ti o n w h ic h sur vi v e s in this

case    is    whether     the    Sta t e   can     in     exercise      of    its    sover eig
 n

legisla t i v e po we r enact an amen d m e n t Act seeki n g to remo v e and

cure    the    defect s   in    the   previo u s        la w     despi te    there    being   
 a

judg me n t on the previo u s la w.

19.            In the insta n t case before we exami n e these ques ti o n s

it wo u l d be appr o p r i a t e to conside r the state m e n t of objects and

reaso n s for enacti n g the amen d m e n t               act.      The state m e n t     is a
s

under:-

               "The volu m e of land recor d s in each reven u e
        estate has conside r a b l y increa s ed due to the increa s e in
        nu m b e r of holdin gs par ti al l y on accou n t of increa s e in
        popul a t i o n and par ti a l l y on accou n t of decrea s e of
        exten t of land holdi ng s under the agr a r i a n refo r m s , to
        bring the volu m e of the land recor d s mai n t a i n e d in
        each reven u e estate wi t h i n man age a b l e size, it has
        beco me essen ti al to create more estate s or sub- estate s .
        Apa r t fro m this, wi t h the enact m e n t the Sta n d a r d s of
        Weigh t s and Measu r e s Act, 19 7 6 , it is no w man d a t o r y
        to conver t the non- metr i c meas u r e m e n t s into met r i c
        meas u r e m e n t s .       Due     to    differ e n t   scales     of
        meas u r e m e n t s prev al e n t in vario u s par t s of the Sta t e,
        the conve r s i o n to met r i c sys te m invol ve s the comp le te
        reme a s u r e m e n t s of all the reven u e estate s in the Sta t e.
        Ther e is no pro vi s io n eithe r in the Himac h a l Pr ade s h
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      Lan d Reven u e Act, 19 5 4 or in the Pun j a b Set t l e m e n t
      Manu al, as applicabl e to Himac h a l Prad es h , for the
      creatio n of estate s/s u b- esta te s by the Collecto r s or for
      the comp le te remea s u r e m e n t s of the esta te s. In the
      absence of these stat u t o r y pro vi s i o n s of the creatio n of
      mo re esta te s or sub divisio n s of estate s and the
      comple te remea s u r e m e n t of the esta te s for conve r s i o n



      into metr i c meas u r e m e n t s             and the inst r u c t i o n s/
      directio n s        given     by the Collecto r s ,          durin g        the
      settle m e n t opera t i o n s are not sus t a i n a b l e in the eyes
      of la w.           Conseq u e n t l y the settle m e n t opera t i o n s
      alread y car ried out in vario u s par t s of the Sta te are
      likel y      to beco me          infr u c t u o u s   and    reset t l e m e n t
      oper a ti o n s      are     likel y     to       cause    great       public
      incon ve n i e n ce and loss to the Sta t e Excheq u e r . Besides
      this certai n other mino r amen d m e n t s in the Act are
      essen ti a l in the changed circu m s t a n c e s .             It is also
      essen ti a l to valid a te the actio n of the Collecto r alread y
      ta k e n by him durin g the special revisi o n of recor d- of-
      righ t s in relatio n to the creatio n of esta te s/s u b- divisio n
      of esta te s, comple te reme a s u r e m e n t of all esta te s based
      upon         met r ic     sys te m ,      giving       directio n s/is s u i n g
      instr u c t i o n s to car r y out the settle m e n t opera t i o n s and
      for the effecti v e imple m e n t a t i o n of the pro vi s i o n s of
      the Himac h a l Pr ade s h Land Reven u e Act, 19 5 4 .

            This      Bill      seek s      to    achieve       the      afores ai d
      objecti ve s. "

20.           Fro m a peru s a l of the afores ai d state m e n t of objects

and reaso n s it is clear that the amen d m e n t has been neces si t a t e d

in vie w   of certai n facto r s         w h ic h are predo m i n a n t l y     in public

intere s t and the said amen d m e n t has been made in vie w of the

intere s t of land reven u e, land settle m e n t and for the purp o s e of

upda ti n g the same.
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21.             In    fact    the    amen d m e n t s      have      been     made    for   an

effecti v e    imple m e n t a t i o n    of    the   pro vi s i o n s   of   the   Himac h a 
l

Pra d es h Land Reven u e Act, 195 4 .

22.             It is pro vid ed in sub- sectio n (2) of sectio n 1 of the

amen d m e n t Act that the said amen d m e n t shall come into force at

once except sectio n 2 (b), 5, 6 and 10 wh i c h shall be deemed to

have come into force on the 23 rd of Sep te m b e r 197 6 .                    Sectio n 13 of

the said act pro vid es for valid a ti o n.                  The said sectio n run s as

follo w s :-

        "13. Not w i t h s t a n d i n g      any t h i n g contai n ed in the
        Himac h a l Pr ade s h Lan d Reven u e Act, 19 5 4 and rules,
        instr u c t i o n s , notifica t i o n s made or issued thereu n d e r ,



        or in any la w for the ti me being in force or in any
        judg me n t, decree or order of any cour t or other
        auth o r i t y , wh e r e at any time after the 23 rd day of
        Sep te m b e r , 19 7 6 and befo re the com m e n ce m e n t of the
        Himac h a l Prad es h Lan d Reven u e (A m e n d m e n t and
        Valid a t i o n ) Act, 19 9 6 , if any recor d- of-righ t s or special
        revi sio n of record- of-righ t s has been made in respec t of
        the land s, situ a t e d in the Sta t e of Himac h a l Prad es h ,
        such ma k i n g or special revi sio n of record- of-righ t s
        shall, and shall be deemed al w a y s to have been valid
        and shall not be ques ti o n e d on the grou n d tha t the
        amen d m e n t s made vide sectio n s 2 (b), 5, 6 and 10 of
        this Act we r e not in force at that ti me wh e n such
        record- of-righ t s we r e made or speciall y revi sed."

23.             An    argu m e n t       was,   ho w e v e r ,   made     before     the High
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Cour t that the afores a i d amen d m e n t is actu a t e d by a mal a fide

moti v e and is a piece of colou r a b l e legisl a ti o n .                 The afores ai d

conten ti o n wa s, ho w e v e r , not accep ted by the High Cour t in the

imp u g n e d judg me n t .         In fact such conten t i o n is not tenabl e on

princi pl e.

24.               Refere n ce in this connectio n be made to a decisio n of

this Cou r t in the case of K. Naga r a j & other s Vs. Sta t e of And h r a

Pra d es h and anoth e r - 19 8 5 1 SC C 52 3, w h e r ei n Chief J u s t i ce

Cha n d r a c h u d ,   spea k i n g      for a three- J u d ge Bench said that the

legisla t u r e , as a body, canno t be accus ed of havi n g pas sed a la w

for an extr a n eo u s purp o s e.            Lear n e d Chief J u s t i ce held that the

concep t       of "tr a n s f e r r e d    malice"   is un k n o w n     in the       field   
 of

legisla t i o n   pro vid ed      the legisl a t u r e   enact s   the la w       wi t h i n  
 its

po we r s .

25.               The afores a i d princip le in K. Naga r a j (su p r a ) has been

accep ted by this Cour t in man y                    cases and a refer e n ce in this

connecti o n       may      be made         to a decisio n     of this      Cou r t    in G.C.

Ka n u n g o Vs. Sta te of Oriss a - (1 9 9 5 ) 5 SC C 96.



26.               The po w e r         of the So ve r ei g n   legisla t u r e   to legisl a t
e
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wi t h i n its field, both pros pec ti v e l y and retr o s p ec ti v e l y canno t be

ques ti o n e d. This positio n has been settled in man y judg me n t s of

this Cou r t. So me of the m may be conside r ed belo w.

27.           In Bhu ba n e s h w a r Singh & anoth e r Vs. Union of India

& other s - (19 9 4 )     6 SC C 77, the Cou r t expres s l y app ro v e d the

afores ai d positio n in Par a 9 at page 82- 83. In so far as valid a ti n g

Acts are concer n ed, this Cou r t in Bhu ba n e s h w a r                      Sing h (su p r
 a )

also consider e d the ques tio n in par a 11 and held that the Cour t

has the po w e r s by virt u e of such valid a t i n g legisla t i o n, to "wi p e

out" judici al prono u n ce m e n t s of the High Cou r t and the Su p r e m e

Cour t by remo vi n g the defects in the stat u t e retr o s p ec t i v e l y wh e n

such stat u t e s had been declar ed ultr a vires by Cou r t s in vie w of

its defects. This Cou r t has held that such legisl a ti v e exercise will

not amo u n t to encro ac h m e n t on the judicial po we r . This Cour t

has accep ted that such legisl a t i v e device wh i c h remo v e s the vice

in previo u s    legisl a ti o n     is not consider e d             an encro ac h m e n t    
 on

judicial po we r . In suppo r t of the afores ai d propo s i ti o n, this Cou r t

in Bhu ba n e s h w a r   Singh         (su p r a ) relied on the propo s i ti o n laid

do w n   by     the   Chief        J u s t i ce    Hidaya t u l l a h ,   spea k i n g   for  
 the

Cons ti t u t i o n Bench in Sh r i Prit h v i Cotto n Mills Ltd. and anot h e r

Vs. Broach Boro u g h Municip ali t y and other s -(19 6 9 ) 2 SC C 28 3.

                                                  17
28.               Agai n in the case of Indian Alu m i n i u m Co mp a n y etc.

etc. Vs. Sta te of Ker al a and other s -AIR 19 9 6 SC 14 3 1 , this Cour t

w h i le su m m a r i z i n g the princi pl e held that a legisla t u r e canno t

directl y over r u l e a judici al decisio n but it has the po w e r to ma k e

the decisio n          ineffecti v e    by remo vi n g     the basis      on w h ic h       th
e

decision is render ed, wh i l e at the same time adheri n g                             to the

cons ti t u t i o n a l impe r a t i v e s and the legisl a t u r e is compe te n t to do



so [See par a 59 sub- par a (9) at page 144 6 . ]

29.               In the case of Como r i n Match Indus t r i e s (P v t. ) Li mi ted

Vs. Sta te of Ta m i l Nad u - AIR 199 6 SC 19 1 6 , the facts wer e tha t

the asses s m e n t order s passed under Cent r a l Sales Tax Act we r e set

aside by the High Cour t and the Sta t e wa s directed to refu n d the

amo u n t       to the asses s ee.       As   the Sta te       failed   to carr y       it out
,

conte m p t      petitio n s wer e filed but the asses s m e n t              order s wer e

valid a t e d     by     pas si n g    the    amen d m e n t      Act    of    19 6 9     wi t
 h

retr o s p ec t i v e effect and the Cour t held tha t the tax dema n d e d

beca m e valid and enfo rce a bl e.                The Cour t held tha t in such a

situ a ti o n the Sta te will not be preclu d ed fro m realizi ng the tax

due as subseq u e n t l y the asses s m e n t order wa s valid a t e d by the

amen d i n g      Act of 19 6 9        and the order pas sed            in the conte m p t

proceedi n g will not have the effect of the w r i ti n g off the debt

w h ic h    is stat u t o r i l y   owed by the asses s ee to the Sta t e.                 The
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lear n ed      J u d ge s       held     that      the     effect    of the       amen d i n g
          Act    is

retr o s p ec t i v e     valid a t i o n      of the asses s m e n t         order s        w
h i c h    we r e

str u c k do w n by the High Cour t.                       There f o r e, the asses s m e n t 
order

is legisl a ti v e l y valid and the tax dema n d s are also enfor cea b l e.

[See par a s 33 and 35 at page 19 2 5 ]

30.                It     is     there f o r e     clear     wh e r e    there        is    a 
  compe te n t

legisla t i v e         pro vi s io n         w h ic h     retr o s p ec ti v e l y        rem
o v e s         the

subs t r a t u m        of found a t i o n of a judg m e n t , the said exercise is a

valid legisl a t i v e exerci se provi ded it does not tran s g r e s s any other

cons ti t u t i o n a l limi t a t i o n .        Ther ef o r e, this Cou r t canno t uphold

the reaso n i n g in the High Cou r t judg m e n t                             that the imp u 
g n ed

amen d m e n t is invalid just becau s e it nullifies so me pro vi s i o n s of

the earlier Act.



31.                The         afores a i d      princip le s    have      been       reiter a
 t e d     by a

three- J u d ge         Bench        in Meeru t          Develop m e n t        Au t h o r i t
 y   etc. Vs.

Sa tbi r Singh and other s - AIR 199 7 SC 14 6 7 , J u s t i ce Ra m a s w a m y

spea k i n g for the Cou r t su m m e d up the positio n in par a 10 as

follo w s :-

         "10. It is well settled by caten a of decision s of this
         Cour t tha t wh e n this Cour t in exerci se of po we r of
         judicial revie w , has declar ed a par ti c u l a r stat u t e to be
         invali d, the Legisl a t u r e has no po w e r to over r u l e the
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      judg me n t; ho w e v e r , it has the po we r to suita bl y amen d
      the la w by use of app r o p r i a t e phr a s eo l o g y remo v i n g
      the defects poin ted out by the Cou r t and by amen di n g
      the la w incon si s t e n t wi t h the la w declar ed by the
      Cour t so tha t the defect s w h ic h we r e poin ted out we r e
      never on stat u t e for effecti v e enfo rce m e n t of the la w.
      This Cour t has consider e d in exten s o the case la w in a
      recen t judg m e n t in Indian Alu m i n i u m Co. V. Sta t e of
      Ker al a (1 9 9 6 ) 2 J T (S C ) 85: (1 9 9 6 AIR SC W 10 5 1 ) had
      held that such an exerci se of po w e r to amen d a stat u t e
      is not an incu r s i o n on the judici al po we r of the Cour t
      but is a stat u t o r y exerci se of the cons ti t u e n t po w e r to
      suitab l y amen d the la w and to valid a t e the action s
      w h ic h have been declar ed to be invali d..."

32.          A Cons ti t u t i o n Bench of this Cou r t in the case of Sta t e

of Ta m i l Nad u Vs. M/s. Aroo r a n Sug a r s Limi t ed - AIR 199 7 SC

18 1 5 , reite r a t e d the same princi pl e afte r anal yzi n g sever a l cases

on the poin t. The Cou r t has su m m e d up the positio n as follo w s :-

      "16. ...It is open to the legisl a t u r e to remo v e the defect
      poin ted out by the cour t or to amen d the defini ti o n or
      any       other         provi si o n of  the    Act   in      ques tio n
      retr o s p ec t i v e l y. In this proces s it canno t be said tha t
      there has been an encro ac h m e n t by the legisl a t u r e over
      the po we r of the judicia r y. A cour t’s directi v e mu s t
      al w a y s bind unles s the condi tio n s on w h ic h it is based
      are so fund a m e n t a l l y alter ed that under altered
      circu m s t a n c e s such decision s could not have been
      given. This will include remo v a l of the defect in a
      stat u t e pointed out in the judg me n t in ques ti o n, as
      well as alter a t i o n or subs ti t u t i o n of provi si o n s of the
      enact m e n t on w h ic h such judg m e n t is based, wi t h
      retr o s p ec t i v e effect..."
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33.                 In Indr a Sa w h n e y Vs. Union of India - AIR 20 0 0 SC



49 8, J u s t i ce J ag a n n a d h a Rao spea k i n g for a three- J u d ge Bench

explai ned the positio n by sayi n g that it wo u l d be per m i s s i bl e for

the       legisl a t u r e       to remo v e      the      defect       w h ic h     is the   
   cause       for

discri m i n a t i o n and wh i c h defect w a s pointed out by the Cour t.

The lear n ed J u d ge made it ver y clear that this defect can be

remo v e d        both       retro s p ec ti v el y       and pros pec ti v e l y           by
 legisla t i v e

actio n and the previo u s action s can be valid a te d. But wh e r e there

is    a     mere       valid a t i o n     wi t h o u t       the    defect         being     
legisl a ti v e l y

remo v e d        the legisla t i v e        actio n       will      amo u n t      to over r 
u l i n g      the

judg me n t by a legisl a ti v e fiat and tha t will be invalid.                              
          In the

insta n t case the amen d m e n t Act has remo v e d the defect of the

previo u s la w and theref o r e, the valid a t i o n exerci se is perfectl y

soun d and canno t be faul ted wi t h .

34.                 In Rai Ra m k r i s h n a and other s etc. Vs. Sta t e of Biha r -

AIR 19 6 3 SC 166 7 , a Cons ti t u t i o n Bench of this Cou r t spea k i n g

thro u g h        J u s t i ce    Gajen d r a g a d k a r ,     as     His     Lord s h i p   
   then     wa s ,

explai ned          the      princip le       wi t h      char ac t e r i s t i c   clari t y,
    w h ic h     is

rep ro d u ce d herein belo w :-

                 "10. The other point on w h ic h there is no disp u te
           before us is that the legisla t i v e po we r confer r e d on the
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        app ro p r i a t e Legisl a t u r e s to enact la w in respect of
        topics covered by the sever a l entrie s in the three List s
        can be exerci sed both pros p ec ti v el y and retro s p ec t i v e l y .
        Wher e the Legisl a t u r e can ma k e a valid la w, it may
        pro vid e not only for the prosp ec ti v e oper a ti o n of the
        mate r i a l provi si o n s of the said la w but it can also
        pro vid e for the retr o s p ec ti v e opera t i o n of the said
        pro vi s io n s .   Si m i l a r l y , there is no doubt that the
        legisla t i v e po w e r in ques ti o n inclu des the subsi di a r y or
        the auxili a r y po we r to valid a t e la w s w h i c h have been
        found to be invali d. If a la w pas sed by a legisla t u r e is
        str u c k do w n by the Cour t s as being invalid for one
        infi r m i t y or anot h e r , it wo u l d be compe te n t to the
        app ro p r i a t e Legisl a t u r e to cure the said infi r m i t y and
        pass a valid a ti n g la w so as to ma k e the pro vi s io n s of the
        said earlier la w effecti ve fro m the date w h e n it wa s
        passed. This positio n is treate d as fir m l y establi s h e d
        since the decision of the Fede r a l Cour t in the case of



        United Pro vi n ce s v. Mst. Atiq a Begu m , 19 4 0 FC R 11 0:
        (AI R 19 4 1 FC 16 )."

35.              See the decision      of this    Cour t    in Sat n a m    Over s e a s

(Expo r t ) and other s Vs. Sta te of Hary a n a and anot h e r - (20 0 3 ) 1

SC C 56 1, par a 52 w h e r e refer e n ce w a s made to the ratio in Rai

Ra m k r i s h n a (su p r a ) .

36.              Recen tl y in the case of Sta te of Biha r and other s Vs.

Sta te Pen sio n e r s Sa m a j - (20 0 6 ) 5 SC C 65, this Cou r t reite r a t e d

the sa me positio n in par ag r a p h 16 at page 71, wh i c h is rep ro d u ce d

belo w :-

        "16. ......It is al w a y s open to the legisl a t u r e to alter the
        la w retro s p ec t i v e l y as long as the ver y pre mi s e on
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        w h ic h the earlier judg m e n t declar ed a certai n action as
        invali d is remo v e d . The situ a ti o n wo u l d be one of a
        fund a m e n t a l chan ge in the circu m s t a n c e s and such a
        valid a t i n g Act wa s not open to challen ge on the grou n d
        that it amo u n t e d to usu r p a t i o n of judicial po we r s .

37.             Fo r the reaso n s afores a i d, this Cour t find s that in the

insta n t   case the amen d i n g Act read wi t h       its valid a t i o n claus e

correctl y passed the tests laid do w n by this Cour t.            The appeal s

are allo w e d .    The judg m e n t of the High Cour t is thu s set aside

wi t h no order s as to costs.

                                         .................... J .
                                         (MA R K A N D E Y K A T J U )

                                         .................... J .
Ne w Delhi                               (A S O K KUM A R GA N G U L Y )

J u l y 8, 20 0 9
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