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GANGULY,J

1. These appeal s are directed again s t the judg m e n t dated
17.4.2000 ofthe High Court ofHimachal Pradesh at Shim |
a

w h e r e by the Divisio n Bench of the High Cour t dispo sed of C.W.P.
No.851/96alongwith CW.P.N0.1192/96,ascommonquestions of
la w and facts arose in those cases. C.W.P. No. 851/9 6 wa s filed by
NarainSinghwhile CW.P.No.1192/9 6 wa s filed by three person s
namelyShriSurat éing h, Shi v Singh Tegta and Mur ki Lal and in

both the wr i t petitio n s, the respond e nts we r e the same

2. In both these cases, the constitutionalvalidity of the

Himachal Pradesh LandRevenue (Amendment andValidation)
Act, 1996 (hereinafter called ‘the amendment Act) was
challenged as being in conflict wi t h the origin al pro vi si o n s of the

vario u s sectio n s of the Himac h a | Prade s h Lan d Revenu e Act, 195 3

(ActNo.60of 1954 ) (hereinaftercalled ‘the Princip al Act).

3. It w a s also conten d ed in the w r i t petitio n that the

amend mentisviolativ e of the basicstructureofthe Constitution.

4, The petition e r s of CW.P. No. 11 9 2/ 9 6 and six other

land own e r s of Teh sil Roh r u and Chirg ao n, District Shim | a had
earlier filed a C.W.P. No.2 0 6 of 19 9 8 titled as Tha k u r Gyan Singh

and other s Vs. Sta t e of Himac h a | Pr ade s h and other s wh e r ei n the

petitio n e r s sough t the follo w i n g relief:-

"(i) complete the on going land reven u e settle me n t
operationsassecondRevisedSettlement
strictly in accordance with the intent of the t wo
notifica ti 0 n s one pertai n i n g to the special revisio n
o fthe existingrecord sofrightunderSection
33o0ftheH.P.LandRevenueAct,1953andthe
otherforgeneralassessmentoflandrevenue
underSectionb5 3 of the said Act;
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i) withdrawlinstructionNos.2,4andsupplementary
instructionNos.2,23and32ofCompendium of
Instructions,issued by the 4th respo ndent (Settlement



Officer);

iii) bringup-to- date atre- settle m e ntthe fiel d map of the
previou s settle me ntwithoutrecoursetore-measurement
and preparationoftherecordofrightsincluding
wa zib-ul-ur s etc. strictly in, accordance with Instructions
containedinPara222oftheSettlementManual
read wi t h Appen d ix XXI thereu n d e r and conseq uen tly
directin g the deletion of NakshaBartanillegal ly
prep ar e d and not to conve r t the Classi fica ti o n of the
governmentwasteland recorde dinthe revenuerecords
asalsoinoccupationoftheestate-rightholdersinto
vario u s land s and directi n g the modifica ti o n of the
governm e ntpolicy with respecttoregularisation of
encroachment detected  during the setttement
proceedings; and

iv) direct the respo nd e nts notto han d over/deliver the
reven u e reco r d s to the reven ue moh al sta f f till the
completi o n o f the settle me n tincluding assessmentof
land reven u e, incorpo r a t ed in the j amabandies.”

55. The said w r i t peti tio n wa s dispos ed of by a reaso n ed
and detailed judg m e n t of the Divisio n Bench of the High Cou rton
13/0 1/2 9 9 4 . While accep ti n g the w r i t petitio n, the Divisio n Bench

issued the follo win g direction s :-

"l. Therespondentsare directed to comp lete the on
goinglandrevenuesettlementoperationsin
theareainquestionas"secondrevised
setttement”inaccordancewiththeinstructions
containedinParagraph?222andAppendix XXI
of the Punj ab Settle m e n t Manual.
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2. Thecompendiumofinstructions(P-21)be
amended in consonance with and pertaining
to the procedu r e applicable to special revisio n o f
record- of-rights. Resultantly, instructions
continuingtobecontainedinP-21,contraryto
letterJune, 1986 (P-22) are ordered to be
deleted.

3. The ne w record- of-righ ts pertai n i n g to the areas in
guestion, prepar ed in the curr e nt settle me ntin
relation to ’'Mohal- Bandi’, 'NakshaBartan’,
‘Wazib- ul-urs’, classifica ti o n of land, proposed
DP FsandUP F s etc., be ignored and re-settle me n t
be star te d subseq u e ntto the stage o f For eca st
Repor t."

6. Aggrieved by the abovementioned judgment
dated

13/0 1/1 9 9 4 of the Divisio n Bench in CW.P. N0o.206/1988,the State

filed a Speci al Leave Petition before this Court. Leave
wa s



gra n te d and the Civil Appeal No. 602 50f 1994wasadmittedfor

hearing by this Court. This Court while granting the
leave

ordered a stay on the judgment of the High Cour t
dated

13/01/1994.

7. It wa s conten d ed by the respondentshereinw hilethe
said special leave petitio n wa s pendi ng befo re this Cour t, the
Sta te, in order to nullif y the judg m e n t of the High Cou r t, dated

13/01/1994, enacted the amendment Act of 1996, wh
ereby

Section s 4, 16, 32, 33, 34, 36, 38,47, 117 and 17 1 of the Princip al
5
Act we r e amen d ed. The specific challen ge to the amend m e n t Act

of 19 9 6 is that by amen d i n g the Sectio n s 32, 33, 34, 36, 38 and 47
containedin ChapterlV of the Princip al Act, the wh o le sche m e of
Chapter IV of the Princip al Act has beendisturbe dand arbitrary

po we r s have been confer r e d on the Collector (Revenue). Suc h

confermentofarbitrarypower,itisalleged, isunconstitutional.

8. Thu s, those provi si o n s of the Act of 19 9 6, intr od u ced
by wa y of amen d m e n t in the Pri nci p al Act, wer e challen ged as
being ultra vire s the Cons titu ti o n of India and mal a fide and also

as apieceof colourablelegislationonthefollowinggrounds:-

“(a) Thatthe impugned legislationh a s beenintended
to nullif y the judg me nto fthis Courtin C.W.P.
No.2060f1988dated 13.1.1994 . Insupportof
thi s grou nd, it has been stated that the apex
Courthas held that a legislature ha s no powerto
render ineffecti ve earlier judici al decision by
makingalaw.Suchpowersifexercisedwould
not be legislati ve po we r but a judicial po we r
exercised by it, wh i ¢ h encro ac h e s upon the
judicialpowersoftheStateexclusively
vestedin Courts. (See: casereportedin 1995 (5)
S.C.C. 96).

(b) Thattheimpugnedlegislationapparentlyseeks
to valid a te the recor d o f righ t s prepa red afte r
1976 ,whic his opposed to rule o f law and
naturalJustice. Thisground is purpor ted to be
suppo r ted by stati n g th a tin the earlierwri t
petitio n, there wa s a challenge to the error s in
the field map sand jamabandie s prep ar ed during
the settlement,whichcannotbevalidatedas has
been done by the impugnedlegislation, this
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amo u ntsto denial of opportunity and equal
protectionoflawunderArticlel4ofthe
Constitution of India. According to the
petitioners,iftheimpugnedlegislationstands,
the land o w n e r s will be rendered with o ut any
remedytoredresstheirgrievances,hencethe
sam e is again st the rule of la w.

(c) Thatbymakingtheimpugnedlegislationi.e.
Act of 199 6 effectiveretrospectivelyfrom 1976,
the same is liable to be struc k do wn as
unreasonableandarbitrary.Moreover,ithas
beenstatedthatthesaidvalidationisbadin
law inas m u c h as the executive instruction s earlier
issued by the Settle m e n t Officer, Shim | a and
KinnaurDistricts, respondentNo.4,were held to
bewithoutanyauthorityoflawbythisCourt
inits earlierdecision because the sa me wer e
inconsistentwith the provision s of the Princi p al
Act.

(d) Thatthe Actof1996 beingretrospectiveinits
applicationadversely affectstherights of estate
righ t holder sof Rohruand Chirgaon,whichis
unconstitutional.Ithasalso been highligh ted in
this groun d that the retro s pec ti v e effect given to
the Act of 199 6 is fro m the year 19 7 6 , being for a
perio d of about 20 year s, whic h itself is illegal.

(e) That there are inheren t conflicts bet w ee n the
originalSectionsofthePrincipalActandthe

amended Section s of the Act 0of1996.
Moreover,thesamesufferfromtheviceof
excessivedelegationandisagainst the

SchemeofthePrincipalAct.Thisissoughtto
be sho w n by givin gthe exam p lethatpriortothe
amendment,onlytheStateGovernmentand
Financial Commissioner had the  rule
makingpowersunderthe Principal Act,
wher ea s no w by virtue of Sections 4(5), 34-Aand
47-Atherespondent-Statehasdescendeddown
by one step wh e r e b y the Collecto r has been
empoweredtoissue executiveinstructions,which
are in the natu r e of the delegated legislation. This
delegatio n o f po we r s to the Collector h a s been
challenged a s being again s t the basic Sche me o f

7
the Principal Act. It h a s also been stated that the
powers s o delegated to the Collecto r are
unfette r e d and unguided and ar e capable of being
abused.

() Thatbyvirtueoftheamendmentsmad e by the
Act of 199 6, the sub- division of estates styled as
'Upmahal aresoughttoberegularisedand
valid ate d, whic h has been ques tion e d as being an
act of illegal splitti ng ab initio, ma k i n g the same
illegal.

() DespitethedirectionsofthisCourtinthe
earlier case that fres hmeas ur e m e nt should be
carried out, the earlierincorrectmeasurement
andassessmentoflandrevenue,whichwasheld
tobesobythisCourt,havebeendeclared as
having been validly prepared by the Actof1996.
lthasbeenstatedthatthepetitionershave
apprehensions that respondent No.4.
Settle m e nt Office r, wi ll go ahead wit h the



assess m e n t of the land reven u e of this area on the
basi s of invalid reco rd s and comp le t e the
setttement operations.This will result in
irrepar a bl e injury to the righ t s of the petitio ner s .

(h) Thatthe Actof 199 6take s aw aythe remedy of
revie w under Section 16 of the Principal Act, thu s
debarringthe FinancialCommissionertoreview
the order passed by himinrevision . Inthis
man n e r, the impu gn ed amend mentin Section 16
of the Princi p al Act has dep ri v e d the public at
large fro m one chan n el fro m re me d y of revie w ,
and on the othe r han d, the highes t authority
under the Princip al Act has been debar r ed fro m
revie w i n g the order passed in revision. The
amend men t in question is against the principle of
natural justice besides being agai n s t the basic
structureoftheConstitutionofIndiaandthe
PrincipalAct, as per the petitioner s.

(i) Lastly,thattheimpugnedamendmentsbhyway
oftheActofl996areindirectconflictwith
the relevan t provisio n s of the Principal Ac t, if
theyareallowedtostand,itwillresultin
changing the basic struct u r e of the Principal Act."
8
9. Thu s, the w r i t petitio n prayed before the High Cour t

for:-

"(i) Issuance ofanorder,writordirection
declaring the Actof199 6 as ultravires the
la wand as also being viola ti v e of the basic
structu re of the Constitutio n of India.

(i) Forissuingawritof mandam u s directi n g the
respondents/Statenottogiveeffectto
Sections2-B,2-C,31t06,9,10,12and13of
the Act of 199 6 .

(iii ) To declar e the afo re s a i d Secti o n s as bad, in
la w, they being in directconflictwith the
original Sections/provisionsof Sections 4, 16,
32to 35, 38 and 47 of the Prin ci p al Act and as

also being agains t the basic Sche me of the said
Act."

10. Sa m e relief w a s also prayed for in the other connected

w r it petitio n, namely, CW.P.N0.851/1996.

11. Inthe imp u g n e djudg me nt, the Divisio n Bench of the

High Cour t did not uphold all the conten ti o n s men tio n ed above

but came to a findin g thatthe AmendmentActof 1996 is ultra

vires to the exten t that it has sough t to nullif y the earlier decisio n

of this court rendered iINnCWP N0.206/1988 dated 13.01.199

4
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betw e e n Tha k ur Gian Singh & Ors. Vs. Stat e of Himac hal Prad es h

& Ors.

12. It may be noted that in the imp u g n e d judg me n t there is
no findi ng that the amen d m e n t Act enacted suffe r s fro m lack of

legislativ e comp et e n ce of the Sta te.

13. It is nobody's case that the State legisla

ture is

incom p etentto enact the said amen d ed Act. Ther e is also
no

findi ng in the imp u g n e d judg me n t that the amen d m e nt Actin any

w ay infrin ge s or abridges any fund amentalright of the petitoner.

14. Normally the restrain on the sovereign po
wer of

legislationof a Statelegislatureis limited. The legislat ur e has to

exercise itslegislative power, which isotherwise plena
ry, in

accordance with the distribution of legislative power
under

ChapterPartXlChapterlofthe Constitutionandithas also to
exercise suchpowerconsistentwiththe mandate of Partlll of the

Constitutionandother Constitutionallimitations.

15. Lear n ed High Cour t did not find thattheimpugned
amendment Acttransgresseseitheroftheselimitationsinany
way. But the High Coun t foun d thattheimpugnedamendment
10
Actisultra vires the Constitution asitseeks tonullify the

previou sjudgment.

16. This Cour t is not called upon to prono u n ce on the
correct n e s s or other w i s e of the previo u s judg me n t render ed by
the Divisio n Bench of the High Cour t dated 13.01. 199 4 . The appea |

fro m the said judg m e nt, being Civil Appeal 60 2 5 of 19 9 4, came to



be hear d by this Cou r t and w a s dispos ed of by a judg me nt and
order dated 16.0 7. 1 9 9 6 to the follo w i n g effect:-

"Learn e d coun sel for the appellantsub mits that
the Himac halPrade sh Land Revenue (Amendmentand
Validation)Act, 1996 (Act No.30f1996 ) hasfurther
amen d ed the Himac h a | Prad es h Lan d Reven u e Act,

19 5 4 and valid a te d certai n actio n s tak e n in relatio n to
the ma k i n g or special revi sio n of record- of-righ t s in the
Sta te. Lear n e d coun sel adds that the revisio n of recor d-
of-righ t s in the Sta te is, theref o r e, to be made in
accordance with the law so amendedwith
retros pectiv e effect; and the directio n s to the contrary
in the imp u g n ed judg m e n t of the High Cou r t rende r ed
prio r to enact m e nt of Act No. 3 of 19 9 6 have beco me
infructuous.Learnedcounselalsosubmitsthatno
specific relief has been gran t ed to any indivi d u a | by the
impugned judlgment whichmerely gives so me
directio n s regar d i n g the gener al revi sio n of record- of-

r righ t s. For this reaso n, lear n ed couns el sub mits thatit
is not necess ary forthe State Governmenttopursue
this appeal.

Lear n ed coun sel fortherespondents,while
concedi ng that the effect of the afores ai d Act No. 3 of
19 9 6 is to 'amen d the la w relati n g to revi sio n of record-
of-rights, furth e r sub mits thatthe effect thereo f is not
to render infru c tu o u s all the directio n s given in the
impugnedjudgment.Accordingtolearned couns el for
therespondents, some part of these directionsremains
11

effecti v e even after the enact me nt of Act No. 30f1996 .

He also states that the validi t y of Act No. 3 of 199 6 has

also been challenged by a separate writ petitio nin the

High Cour t of Himac halPrade sh .

In vie w of the com m o n grou n d emergi n g fro m the
abovesubmissions,itappearstousthatitis needless
to conside r the meri t s of the point s raised in the appeal
since even accor di n g to the appellant-Stat e of
Himac h a | Prad es h the directio n s given in the impu g n ed
judg me n t are no longer effecti ve havi n g been render ed
infructuousbythe subsequentlyenacted Act No. 3 of
19 9 6. Moreo ve r, there is no relief gran te d to any
specific indivi d u a | and the directio n s relate to the
gener al revi sio n of record- of-right s in the statewhich
obvio u s | y has to be gover n ed by the existin g law
applicabl e at the ti me of perfo r m a n c e of the exercise. If
any grieva n ce is made of non- compli a n ce of any of the
alleged sur vivin g direction s by the State Government
before the High Cou rt, it wo ul d be open to the State
Gover n m e n tto sho w that the same have beco me
infru c t u o u s for the reaso n given by the m and in that
situ ationitwo u |l d be for the High Cour t to decide the
contentiononmerits.

In vie w of the state m e n t made on behal f of the
appell a n t s that the directio n s givenintheimpugned
judg me nt have becomeinfructuous, the appeal is
dispo sed of accor din gly, with o utdeciding any point on
merits."

17. The said order was passed after hearing learned

coun sel for both the par tie s. Fro m a peru s a | of the afores ai d



order, it is clear that the appeal was disposed ofasitwas
conten d ed before this Cou r t by the lear n ed couns el for the Sta te
that inview ofthe subsequent amendment ofthe Ilaw, the

conten ti o n s of the appell a nt have become infructuous. This cour t
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record ed the said sub mi s sion s and dispos ed of the said appeal as

such.

18. Ther ef or e, the only questionw hic h survivesin this

case is whether the State can in exercise of its sovereig
n

legislativ e po werenactan amend m e ntAct seekin g to remo v e and

cure the defects in the previous law despite there being
a

judg me nt on the previo u s la w.

19. In the insta n t case before we exami n e these questions
itwouldbeappropriatetoconside r the state m e nt of objects and

reaso n s for enactin gtheamendment act. Thestatement
S

under:-

"The volu m e of land recor d s in each reven u e
estate has conside ra b |y increa s ed due to the increa s e in
num b e r of holdin gs partiall y on accou nt of increas e in
populationandpartiallyonaccountof decreas e of
exten t of land holdi ng s underthe agrarianreforms,to
bring the volu m e of the land record s maintainedin
each reven u e estate withinman age ab | e size, it has
beco me essen ti al to create more estate s or sub- estate s .
Apa rtfro mthis, withthe enactmentthe Standards of
Weightsand MeasuresAct, 1976 ,itisnowmandatory
to conver t the non- metricmeasurementsintometric
measurements. Due to different scales of
measurementsprevalentinvarious parts ofthe State,
the conversiontometricsyste minvol ve s the comp le te
remeasurementsof all the reven u e estate s in the Sta t e.
Ther e is no pro vi sio n eithe r in the Himac h al Prade s h
13
Land Revenue Act, 1954 orinthe Punjab Settlement
Manu al, as applicabl e to Himac h a | Prad es h, for the
creatio n of estate s/s u b- esta te s by the Collecto r s or for
the comp leteremeasurements of the esta te s. In the
absence of these statutory pro visio n s of the creatio n of
mo re esta te s or sub divisio n s of estate s and the
completeremeasurementofthe estate s forconversion

is a



intometricmeasurements and theinstructions/
direction s given by the Collector s, during the
setttementoperationsarenotsustainableinthe eyes

of law. Consequentlythesettte mentoperations
alread y car ried out in vario u s par t s of the Sta te are

likely  to beco me infffuctuous and resettlement
operations are likely to cause great public
incon ve nie n ce and loss to the Stat e Excheq u e r . Besides
this certai n other mino r amen d m e nt s in the Act are
essentialinthe changedcircumstances. Itis also
essen ti a | to valid a te the actio n of the Collecto r alread y

ta k e n by him durin g the special revisi o n of recor d- of-

righ t s in relatio n to the creatio n of esta te s/s u b- divisio n

of estate s, complete remeasurementofall estate s based
upon metric system, giving directionsf/issuing
instructionstocarryoutthe settle mentoperationsand
for the effectiveimple mentationofthe provisions of

the Himac h al Prade s h Land Reven u e Act, 195 4.

This Bill seeks to achieve the aforesaid
objective s. "
20. Fro m a peru s a | of the afores ai d state m e n t of objects

and reaso n s it is clear that the amen d m e nt has been necessitated

in vie w of certain factor s whicharepredominantly inpublic
intere s t and the said amen d m e n t has been made in vie w of the

intere s t of land reven u e, land settle m e n t and for the purp o s e of

upda ti n g the same.
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21. In fact the amendments have been made for an

effecive implementation of the provisions of the Himacha
I

Pra d es h Land Reven u e Act, 195 4 .

22. It is pro vid ed in sub- sectio n (2) of sectio n 1 of the
amen d m e n t Act that the said amen d m e n t shall come into force at

once except sectio n 2 (b), 5, 6 and 10 wh i ¢ h shall be deemed to

have come into force on the 23 rd of Septe mber1976. Sectio n 13 of
the said act pro vid es for valid a ti o n. The said sectio nrun s as
follow s :-

"13.Notwithstanding anythingcontainedinthe
Himac hal Prade s h Lan d Reven u e Act, 19 5 4 and rules,
instructions, notificati ons made or issued thereunder,



or in any la w for the ti me being in force or in any

judg me nt, decree or order of any cour t or other
authority,where atanytime after the 23 rd day of
September, 197 6 and befo re the comm e nce m e ntof the
HimachalPradeshlLand Revenue (Amendmentand
Validation) Act, 199 6, if any recor d- of-righ t s or special
revi sio n of record- of-righ t s has been made in respec t of
the land s, situate dinthe State of Himac halPrad es h,
such ma k i n g or special revi sio n of record- of-righ t s

shall, and shall be deemed al w a y s to have been valid

and shall not be ques ti o n e d on the grou n d tha t the

amen d m e nts made vide section s 2 (b), 5, 6 and 10 of
this Act we r e not in force at that ti me wh e n such

record- of-righ t s we r e made or speciall y revi sed.”

23. An argument was, however, made before the High
15

Cour t that the aforesaidamendmentis actuate d by a mal a fide

moti v e and is a piece of colourablelegislation. The afores ai d

contentionwas, however, notaccep ted by the High Cour tin the

impugnedijudgment. In fact such conten ti o nis not tenabl e on
princi pl e.
24, Refere n ce in this connectio n be made to a decisio n of

this Cou r t in the case of K. Nagaraj & othersVs. Stateof Andhra
Pradeshandanother-19851SCC523,whereinChiefJustice
Chandrachud, speaking forathree-Jud ge Bench said that the
legislatur e, as a body, canno t be accus ed of havin g pas sed alaw
foranextraneouspurpose. Lear n e d Chief Ju s tice held that the

concep t oftransferred malice" isunknown inthe field
of

legislation provided thelegislature enacts thelaw within
its

powers.
25. The afores ai d princip le in K. Nagaraj(supra) has been

accep ted by this Cour tin many cases and a refer e n ce in this
connection may be made toadecision ofthis Court inG.C.

KanungoVs. StateofOrissa-(1995)5SC C 96.



26. Thepower ofthe Sovereign legislature tolegislat
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withinits field, both prospectivelyandretrospectivelycannotbe

ques ti o n e d. This positio n has been settled in man y judg me nts of

this Cou r t. So me of the m may be conside r ed belo w.

27. In Bhu ban e shwar Singh & anoth e r Vs. Union of India
& others-(1994) 6SCC77,theCourtexpresslyapprovedthe
afores ai d positio n in Par a 9 at page 82- 83. Inso faras validating

Acts are concer n ed, this CourtinBhubaneshwar Singh(supr
a)

also consider e d the ques tio n in par a 11 and held that the Cour t

has the pow e r s by virt u e of such validatinglegislation,to"wipe
out" judici al pronounce ments of the High Courtandthe Supreme
Cour t by remo vi n g the defectsinthe statuteretrospectivelywhen
such stat u t e s had been declar ed ultr a vires by Cou r t s in vie w of

its defects. This Cou r t has held that such legisl a ti v e exercise will

not amo u ntto encro ac h m e nt on the judicial po we r . This Cour t

has accep ted that such legisl a tiv e device whic h remo v e s the vice

inprevious legislation isnotconsidere d anencroachment
on

judicial po we r . In suppo r t of the afores ai d propo sition, this Court
inBhubaneshwar Singh (supra)relied on the propo sition laid

down by the Chief Justice Hidayatullah, speaking for
the

ConstitutionBenchin ShriPrit h viCotto n Mills Ltd. and anoth e r

Vs. Broach Boro u g h Municip ality and other s -(196 9) 2 SC C 28 3.
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28. Agai n in the case of Indian Aluminium Company etc.

etc. Vs. Sta te of Ker al a and other s -AIR 19 9 6 SC 14 3 1, this Cour t
whilesummarizin gthe principl e held that a legislat u r e canno t

directl y over r u | e a judici al decisio n but it hasthe powertomake

the decisio n ineffecive byremoving thebasis onwhich th
e
decision is render ed, wh i | e at the same time adherin g to the

constitutionalimperativesandthelegislatureiscompetenttodo



S0 [See par a 59 sub- par a (9) at page 144 6 . ]

29. In the case of Como rin Match Industries (Pvt.)Limited
Vs. State of TamilNadu- AIR 199 6 SC 19 1 6, the facts wer e tha t

the asses s m e n t order s passed under Centr a | Sales Tax Act we r e set
aside by the High Cour t and the Sta t e wa s directed to refu n d the

amount to the asses s ee. As the State failed to carry it out

contempt petition s wer e filed but the assessment order s wer e

validated by passing the amendment Act of 1969 wit
h

retrospectiv e effect and the Cour t held tha t the tax demande d

beca m e valid and enfo rce a bl e. The Cour t held tha t in such a

situ a ti o n the Sta te will not be preclu d ed fro m realizi ng the tax

due as subsequ e ntlythe assess mentorderwasvalidate d by the
amending Actof1969 and the order pas sed in the conte mp t

proceedi n g will not have the effect of the w r i ti n g off the debt

which isstatutorily owed by the asses s ee to the State. The
18
learned Judges held that the effect ofthe amending
Act is
retrospective validation oftheassessment order s w

hich were

stru ¢ k do w n by the High Cour t. Therefore,theassessment
order

is legisl a ti v e | y valid and the tax dema n d s are also enforcea b | e.

[See paras 33 and 35 atpage 1925]

30. It is therefore clear where there is a
competent

legislative provision which retrospectively rem
oves the

substratum of found ationofajudgment,the said exercise is a

valid legisl a tiv e exerci se provi ded it does not tran s g r e s s any other

constitutionallimitation. Ther ef o r e, this Cou r t canno t uphold
thereasoninginthe HighCourtjudgment that the imp u
gned

amen d m e n tis invalid just becau s e it nullifies so me provision s of

the earlier Act.



31. The aforesaid principles have been reiter a
ted bya

three-Ju dge Bench in Meeru t Development Authorit
y etc. Vs.

Sa thi r Singh and others - AIR1997SC 1467 ,JusticeRamaswamy
spea kin g forthe Courtsumm e d up the positio n in par a 10 as

follow s :-

"10. It is well settled by caten a of decision s of this

Cour t tha t wh e n this Cour t in exerci se of po we r of

judicial revie w , has declared aparticularstatute to be

invali d, the Legislature hasnopowertooverrulethe
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judg me nt;however,ithasthe po we r to suita bl y amen d
thelawbyuseofappropriatephraseologyremoving
the defects poin ted out by the Cou rt and by amending
the lawinconsistentwiththe law declar ed by the
Cour t so tha t the defect s w h ic h we r e poin ted out we r e
never on stat u t e for effecti v e enfo rce m e n t of the la w.
This Cour t has consider e d in exten s o the case law in a
recentjudgmentinindian Aluminium Co. V. Stat e of
Kerala(1996)2JT(SC)85:(1996 AIRSCW1051)had
held that such an exerci se of powertoamendastatute
is not anincu r sio n on the judici al po we r of the Cour t
butisastatutory exercise oftheconstituentpowerto
suitab | y amen d the la w and to valid a t e the action s
w h ic h have been declar ed to be invali d..."

32. A ConstitutionBench of this Courtin the case of State
of TamilNaduVs. M/s. ArooranSugarsLimited-AIR 1997 SC
1815, reiter at e d the same princi pl e afte r anal yzi n g sever a | cases

on the poin t. The Cou rt has sum m e d up the positio n as follow s :-

"16. ...It is open to the legisl at u r e to remo v e the defect
poin ted out by the cour t or to amen d the defini ti o n or

any other provisionof the Act in question
retrospectively.Inthis proces s it canno t be said tha t
there has been an encro ac h m e n t by the legislatur e over
the po we r of the judiciary. A cour t's directive mu st

alw ay s bind unles s the condi tion sonw hic h it is based
aresofundamentally alter ed that under altered
circumstancessuch decision s could not have been
given. This will include remo v a | of the defect in a

stat u t e pointed out in the judg me ntin question, as

well as alterationorsubstitution of provision s of the
enactmentonwhich suchjudg mentisbased, with
retrospectiv e effect...”
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33. In Indra Saw h neyVs. Union of India - AIR 200 0 SC



498,JusticeJagannadhaRaospeakin g forathree-Jud ge Bench
explai ned the positio n by sayin g thatitwouldbe permissible for

the legislature toremove the defect which isthe
cause for

discriminationandwhich defectw a s pointed out by the Cour t.
The lear n ed J u d ge made it ver y clear that this defect can be

removed both retrospectively and pros pectively by
legislative

actio n and the previo u s action s can be valid a te d. But wh e r e there

is a mere validation without the defect being
legislatively

removed the legislative action will  amount tooverr
uling the

judg me n t by a legisl a ti v e fiat and tha t will be invalid.
In the

insta n t case the amen d m e n t Act has remo v e d the defect of the
previo u s law and theref o r e, the valid a ti o n exerci se is perfectl y

soun d and canno t be faul ted wit h .

34. InRaiRamkrishnaand other s etc. Vs. Stat e of Bihar -
AIR1963SC 166 7,aConstitutionBenchofthisCourtspeaking

through Justice Gajendragadkar, as His Lordship
then was,

explai ned the  princip le with characteristic clarity,
which is

rep ro d u ce d herein belo w :-

"10. The other point on w h ic h there is no disp u te
before us is that the legisla tiv e po we r confer r e d on the
21

appropriatelLegislature stoenactlaw inrespect of
topics covered by the sever a | entrie s in the three List s
can be exerci sed both prospectivelyandretrospectively.
Wher e the Legislature can mak e a valid la w, it may
pro vid e not only for the prosp ec ti v e oper a ti o n of the
mate ria |l provi si o n s of the said la w but it can also
pro vid e for the retr o s p ec tiv e opera tio n of the said
provisions. Similarly, thereis no doubt that the
legislativepowerinquestioninclu des the subsidiary or
the auxiliarypowertovalidatelawswhichhave been
found to be invali d. If a law pas sed by a legislatur e is
str u ¢ k do w n by the Cour t s as being invalid for one
infirmityoranother,itwouldbecompetenttothe
appropriateLegislaturetocurethe saidinfirmityand
pass a valid atin g la w so as to ma k e the pro vi s io n s of the
said earlier la w effecti ve fro m the date wh enitwas
passed. This positio n is treate d as firm | y establish e d
since the decision of the Fede r a | Cour t in the case of



United Pro vin ce sv. Mst. AtigaBegum,1940FCR 11 0:
(AIR1941FC16)."

35. See the decision  ofthis Court inSatham Overseas
(Expo rt) and other s Vs. State of Haryanaand another-(2003) 1
SCCH561,para52wherereferencewas made to the ratio in Rai

Ramkrishna(supra).

36. Recen tly in the case of Sta te of Biha r and other s Vs.
State PensionersSamaj-(2006)5SC C65,thisCourtreiterated

the sa me positioninparagraph 16 at page 71, whichisreproduced

belo w :-
"16. ...... Itis al way s open to the legisl at u r e to alter the
lawretrospectivelyaslongastheverypremiseon
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w h ic h the earlier judg m e n t declar ed a certai n action as
invalidisremoved. Thesituationwouldbe one ofa
fundamentalchangeinthecircumstancesandsucha
valid atin g Act wa s not open to challen ge on the grou nd
thatitamountedtousurpationofjudicial powers.

37. Fo r the reaso n s afores a i d, this Cour t find s that in the
instant casetheamendingActreadwith its validationclaus e
correctl y passed the tests laid do w n by this Cour t. The appeal s
areallowed. Thejudgm e ntofthe High Cour tis thu s set aside

wi t h no order s as to costs.

.................... J.
(MARKANDEYKATJU)

.................... J.
Ne w Delhi (ASOKKUMARGANGULY)

July8,2009
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