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I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NGOs. 5885-5886 OF 2014

(arising out of SLP(C) Nos.14947-14948 of 2011)

M s Kai kara Construction Conpany
VERSUS

State of Kerala and Os.

JUDGMENT

Sudhansu Jyoti Mikhopadhaya, J.

Leave granted.

2. These appeal s are directed agai nst or der

. 2010
passed by the High Court of Kerala at Ernakulamin Arbitration
Request No. 39 of 2009. By the inpugned order, the appellant’s
prayer under Section 11 (6) of the Arbitration and Conciliation
Act, 1996 for appointnent of arbitrator has been rejected by the
H gh Court.
3. The factual matrix of the case is as follows:

On 27. 1. 2005, t he appel | ant submitted
was

accepted by the respondents on 21.7.2005. The possession of the

work site was handed over to the appellant on 2.9.2005. The period
Signature Not Verified

Digitally signed by
for conpletion of the contract expired on 1.9.2007. The case of
Neet a Sapra
Date: 2014.07.01
11:37:48 | ST
Reason:
the appellant is that the Conpany had conpl eted a najor part of

the work. This was disputed by the respondents. According to them
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only 41% of the work was conpleted as on 22.12.2007, based on the
original contract price. Based on the revised contract price, the
progress achi eved was only 30% as on 22.12.2007; the work carried

out from 22.12.2007 to 1.3.2009 was only 12% as
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tar get.

According to the appellant, a sumof Rs.1, 18, 87,265/- was
payable to it but the said anbunt was wi thheld by the respondents.
As a condition for rel easi ng t he anount , t he
conpel | ed to execut e a suppl enent al agr eenent .
sought extension of the period for conpletion of the work which
was granted up to 1.3.2009. On 7.3.2009, the appellant requested
for appointnent of a ‘Dispute Review Expert’ as stipulated in the
General Conditions of Contract. On 9.5.2009, the appellant again
made a request for appointnment of ‘Dispute Review Expert’ and al so
for extension of the "intended conpletion period". Another letter

dated 10.6.2009 was witten by the appellant to the Chairman of

t he Counci | of I ndi an Roads Congr ess with simlar

appoint a ‘Dispute Review Expert’ as stipulated in Cause 36.1 of
I TB formng part of the agreement w thout any
intimation to the appellant in witing.
On 7.08. 2009, the Indian Roads Congress addressed a letter to

the Chief Engineer, PWD National Hi ghways, Thiruvanant hapuramto

i nform about t he appoi nt nent of Di spute Revi ew

6. 10. 2009, the Indian Roads Congress wote another letter to the

Chi ef Engineer, Mnistry of Road Transport & Hi ghways, New Del hi
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requesting himto informabout the appointnment of Dispute Review
Expert. However, no reply was given to the appellant.

4. In this background, the appellant noved before the H gh Court
under Section 11 (6) of the Arbitration and Conciliation Act, 1996
for appointnent of an arbitrator. The | earned Single Judge of the

Hi gh Court by i mpugned order dat ed 19. 07.2010 dismi ssed
request holding that no arbitration agreenent exists.

5. Revi ew Petition filed by the appellant was al so rejected by
order dated 2.02.2011.

6. The appellant relied upon O auses 24 and 25 of the Standard
Bi ddi ng Docunent which forns part of the contract and read as
fol | ows:

"24. Disputes
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24.1 |If the Contractor believes that a decision
taken by the Engi neer was either outside the authority
given to the Engineer by the Contract or that the
deci sion was wongly taken the decision shall be
referred to the Dispute Review Expert within 14 days of
the notification of the Engi neer’s decision

25. Procedure for Disputes.

25. 1. The Di spute Revi ew Expert (Boar d)
shall give a decision in witing within 28 days
of receipt of notification of a dispute.

25.2 The Dispute Review Expert (Board) shall be
paid daily at the rate specified in the Contract Data
together with rei nmbursabl e expenses of the types
specified in the Contract Data and the cost shall be
di vi ded equal ly between the Enpl oyer and the Contractor
what ever decision is reached by the Dispute Review
Expert. Either party may give notice to the other to
refer a decision of the Dispute Review Expert to an
Arbitrator within 28 days of the Dispute Review Expert’s
witten decision. If neither party refers the dispute to
arbitration within the next 28 days, the Dispute Review
Expert’s decision will be final and bi ndi ng.
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25.3 The arbitration shall be conducted in
accordance with the arbitration procedure stated in the
Speci al Conditions of Contract."

7. Det ai | ed procedure has been stipulated in Sub clause (a) to
(f) of Cause 25.3 of the Standard Bi ddi ng docunent.
8. It appears that appellant by letter dated 11.8.2009 requested
t he Superi nt endi ng Engi neer, Nat i onal H ghway, Centra
Kochi, to agree to the appointnent of a sole arbitrator nentioned
inthe letter. But no reply was given
9. The respondents in their counter affidavit opposed the prayer
and contended that if arbitration is the node of settlenment of
di sput es, t he nanes of Di spute Revi ew Experts are
specifically nmentioned in the contract data, which was not done in
the present case. In the contract entered into between the parties
on 25.08.2005, there was a specific clause which reads as foll ows:
"The parties to this contract agree and undertake the
condition that arbitration shall not be a neans of
settl enent of dispute or clainms or anything on account
of this contract.”
10. It was contended on behal f of the respondents that in absence
of nomi nation of Di sput e Review  Expert, t here is no

arbitration agreenent.

Circle,
to be
valid



11. Learned counsel for the appellant relied upon decision of this
Court in M K. Abraham and Conpany v. State of Kerala and anot her

(2009) 7 SCC 636. In the said case, the Court noticed that a
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letter dat ed 28.9.1994 was i ssued by t he M ni stry of
Transport, Gover nnent of I ndi a i nform ng al | t he State
Wor ks Departnments and al | Chi ef Engi neers in al | t he

dealing with National H ghways, that a standard contract cl ause

prescri bi ng t he pr ocedur e to be fol | oned for appoi nt nent
arbitrators was to be incorporated in the bidding conditions for

the National H ghway works and that the arbitration clause should

be conmpul sorily made part of t he bi ddi ng condi tions
respective states. In said case, this Court noticed the aforesaid

letter dated 28.08.1994 and C auses 24 and 24(a) of the notice

inviting tenders for works as printed in the standard form of

agreenment executed between the parties and observed as foll ows:

"24. In the present case, as noticed above, the con-
tract consists of a typewitten contract agreement be-
tween the appellant and the second respondent [which
does not contain any terms and conditions, but which
merely states that the contract is for execution of the
descri bed work as per the acconpanying articles of
agreenent, plan, specification and conditions of con-
tract approved by the Project Director (SE), Nationa
H ghway (ADB), Circle Adappally, Cochin] with severa
printed fornms with cycl ostyl ed additions as annexures
and handwitten corrections. The printed formof arti-
cles of agreement has an attachment slip.

25. The contract in the present case does not contain
any handwitten terns in regard to arbitration. The con-
tract has printed clauses barring arbitration [C auses
24 and 24(a) of the notice inviting tenders for works
and a preanble clause and Clause 3 in the articles of
agreenment]. A cyclostyled slip signed by both parties
containing the words "arbitration clause as per the Mn-
istry of Surf ace Transport’s Letter No.
RW NH- 34041/ 3/94-DO-1 || dated 28-9-1994 will be applica-
ble" is attached to the printed articles of agreenent.

26. By applying the well-settled principles relating
to construction of contract the follow ng position wll
ener ge:
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(i) the terns of the articles of agreement will pre-
vail over the ternms of notice inviting tenders for
wor ks, and

(ii) the termcontained in the cycl ostyled attachnent
to the printed formof articles of agreement will pre-
vail over the ternms of the printed articles of agree-
nment .

Consequently, the contents of the attachnment slip to the
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printed formof articles of agreenent providing for ar-
bitration will prevail over the bar on arbitration con-
tained in the notice inviting tenders for works and the
articles of agreenent. As a result, it has to be held
that there is a provision for arbitration in regard to
the di sputes between the respective appellant and the
respondents.”

However, the Hi gh Court distinguished the case relied
upon by the appell ant.
12. In t he letter of accept ance dat ed 21.07. 2005, t he
Superi nt endant Engi neer intinmted the appellant the acceptance of
the of fer given by the appellant at paragraph 9 therein, it was
specifically nmentioned that all terns and conditions of notice
inviting tenders and tender docunents shall be binding on the said
contract and the contractor. In the bidding docunent supplied to
the appel |l ant by r espondent no. 3 arbitration cl auses wer e
i ncorporated at clause 25 and 25.3 as noticed above. At C ause 36
the provisions of Dispute Review Expert was nentioned as foll ows:
"36. Dispute Review Expert
36.1 The Enpl oyer proposes that [nane of proposed
D spute Review Expert as indicated in Appendi x] be
appoi nted as Di spute Review Expert under the Contract,
at a daily fee as indicated in Appendi x pl us
rei nbur sabl e expenses. If the Bidder disagrees with
this proposal, the Bidder should so state in the Bid. If
in the Letter of Acceptance, the Enpl oyer has not agreed
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on the appoi ntnent of the Dispute Review Expert, the

Di spute Revi ew Expert shall be appointed by the Counci
of Indian Roads Congress at the request of either

party."
13. In the agreenent clause (3) it was nentioned that the parties
to t he contract agr eed and undert ake t he condi tions

arbitration shall not be nmeans of settlenent of disputes or clains
or anything on account of the said contract.
14. The case was heard and judgnent was reserved. Subsequently,
parties have filed j oi nt application showi ng t he nane of
arbitrator nutually agreed to by the parties as under

"Hon. Justice M. K.  John Mathew

For mer Judge of the Hon. High Court of Kerala,

Veekshanam Road, Kochi, 682018

Kerala State

Sd/ -

Advocate for the Petitioner
Babu Thomas K

t hat

t he



For Rabi n Mauj undar
Sdf -

Adv. M T George
Advocate for the respondents”

15. In view of stand taken by the parties and as they nutually

agreed for arbitration by retired Hon bl e Judge of the Kerala High

Court, without going into the question of nmerit, we set aside the

i mpugned order dat ed 19th  July, 2010 and refer t he mat t er to
Hon’ ble M. Justice K John Mathew (retired). The parties wll

negotiate and settle the terns and conditions of arbitration. It
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is expected that the arbitration proceeding will be concluded at
an early date.
16. The appeal s stand di sposed of with aforesai d observations. No
costs.
......................... N
( SUDHANSU JYOTI MJKHOPADHAYA)
.............................. N
(DI PAK M SRA)
NEW DELHI ,
JULY 01, 2014.
| TEM NO. 1A COURT NO. 6 SECTI ON XI A

(For Judgnent)
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Cvil Appeal No(s). 5885-5886/2014
(@SLP (C) Nos. 14947-14948/2011)

M S. KAI KARA CONSTRUCTI ON CO. Appel | ant (s)
VERSUS

STATE OF KERALA AND ORS. Respondent ( s)

Date : 01/07/2014 These appeal s were called on for pronouncenent

of Judgnent today.

For Appellant(s) M. Babu Thonas K., Adv.
M Wlls Mathew, Adv.
M. Jitto Joseph, Adv.
M. Rabi n Maj under , Adv.
For Respondent (s) M. M T. George , Adv.

Hon’ bl e M. Justice Sudhansu Jyoti Mikhopadhaya pronounced
the reportabl e judgnent of the Bench conprising H's Lordship and



Hon’ bl e M. Justice Di pak M sra.

The appeal s st and di sposed of in terns of t he si gned
reportabl e judgnent.

( MEENAKSHI  KOHLI ) (USHA SHARMA)
COURT MASTER COURT MASTER

[ Signed reportable judgnent is placed on the file]



