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UPON hearing counsel the Court nmade the foll ow ng

ORDER

The Civil Appeal is disposed of in ternms of the signed order

(N. Annapur na) (Kanwal Si ngh)
Court Master Court Master

(Signed order is placed on the file)

I N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 6184 OF 2001

Conmmr. of | ncone Tax ... Appel | ant (s)

Ver sus

Ms. Richa & Co. ... Respondent ( s)

ORDER

Thi s appeal has been filed with the | eave of the Court agai nst

an order passed by t he Hi gh Court in I TA  No. 149/ 2000, dat ed 19th

February, 2001 by whi ch t he Hi gh Court has confirnmed t he or der

passed by the Income Tax Appellate Tribunal, Delhi Branch 'D  New



Del hi , (hereinafter referred to as "t he Tri bunal ") in I TA  No.22(Del)/

1994 relating to the Assessnent Year 1989-90. The  Tri bunal by its

order in the above-noted appeal set aside the findings recorded by the

Conmi ssi oner of Appeal s as wel | as t he I ncome Tax O ficer on t he
ground that t he i ssue bei ng debat abl e, t he n stake could not be
rectified, in exerci se of its power s under jurisdiction under Section

154 of the Income Tax Act (for short, the Act), as a nistake apparent

fromthe record

The respondent - assessee is engaged in t he busi ness of r eady-
made gar ment s. The sal es made by it are wi t hin and partly out si de
the country. The assessee was served with a show cause notice dated
28t h Cctober, 1991 to show cause as to why the assessnent made on

25th March, 1990 wunder Section 143(1)(a) of the Act be not amended

as there was a m stake apparent fromthe record within the neaning

of Section 154/155 of the Act. The assessee, in response to the notice,

filed its detail ed reply stating therein that t he i ssues rai sed by

| nconme Tax O ficer wer e debat abl e and t he m st ake coul d not be

rectified in exercise of powers under Section 154/155 of the Act as it

t he



was not "apparent fromthe record".

The Incone Tax O ficer rejected the claimof the assessee and

confirnmed the show cause noti ce. Aggri eved agai nst the order passed

by t he I ncome Tax O ficer, t he assessee filed an appeal before t he

Conmi ssi oner (Appeal s) who confirnmed t he or der passed by t he

I ncore Tax O ficer. Bei ng aggri eved, t he assessee filed a further
appeal before t he Tri bunal . The Tri bunal , after notici ng t he
contentions of t he parties, set asi de t he orders passed by t he

authorities below by recording the foll ow ng reasons:

"W have considered the rival submi ssi ons and
materials on file. W are of the view that the action of the
AO in revising the deduction u/s 80 HHC by the inpugned
order u/s 154 was not proper and valid. On the facts and
in the circunstances of the case, the reduction in the claim
u/s 80 HHC coul d not have been nade by the way of prinma
facie adj ust nent u/s 143(1) (a) and hence it could not be
said that there was ni stake apparent fromrecord so far as
t he intimation u/s 143(1)(a) on this poi nt  was concer ned.
The question of relief u/s 80 HHC as in the present case

was debatabl e i ssue which did not fall within the purview

of prima facie adjustment u/s 143(1)(a). Such a debat abl e
i ssue could be t aken up by t he AO in regul ar assessnent
proceedi ngs under section 143(3) only. Keepi ng al so in

view the vari ous circul ars of CBDT and deci si ons of t he



Hi gh Courts and | TAT, on the i ssue, we hold that

i mpugned order u/s 154 was not justified and valid."

Apart fromholding that on the facts and in the circunstances of the

case, the reduction of the claimunder Section 80 HHC could not have

been made by way of prima facie adj ust nent u/s 142(1) (a), t he

Tri bunal did not record any finding on the basi s of the  subnissions

made by the counsel for the parties. The Tribunal did not counter any

of t he reasons recor ded by t he Conmi ssi oner (Appeal s) or t he

Authority in Original for setting aside the findings recorded by them

Aggri eved by t he order of t he Tri bunal , t he Revenue filed an appea

under Section 260-A of the Act before the Hi gh Court.

The Hi gh Court agreed with the view taken by the Tribuna

and, whil e di smi ssi ng t he appeal , hel d t hat t he i ssue i nvol ved was

debat abl e i ssue which did not bring in the application of Section 154

of the Act and that only those errors which were self-evident fromthe

record could be rectified in exercise of power under Section 154 of the

Act and not otherwise. It is further held by the H gh Court that since

debat abl e i ssues wer e i nvol ved, the Tribunal was right in concluding



t hat t he m st ake poi nt ed out by t he Revenue was not a m st ake

"apparent fromthe record". Thus, this appeal by the Revenue.
Lear ned counsel appeari ng for t he respondent - assessee t ook
us through the show cause notice as wel | as t he reply filed by the

assessee and contended that the mistake was not a nistake apparent

from the record and si nce debat abl e questi ons of law and facts wer e

i nvol ved, the mistake could not be rectified in exercise of jurisdiction

under Section 154 of the Act. W find fromthe order of the Tribuna

t hat t he Tri bunal has not recor ded any reasons for com ng to t hese

concl usi ons except to say that the issues involved were debatable and

the sane could not be rectified considered to be the nistakes apparent

fromthe record. The Tribunal shoul d have recorded its independent

reasons for setting asi de t he orders passed by t he Conmi ssi oner

(Appeals) as well as the Incone Tax Oficer

For the reasons recorded above, we accept the appeal and set

asi de the order of the Hi gh Court as well as that of the Tribunal. The

case is remtted back to the Tribunal for fresh consideration

The Tri bunal , whil e deci di ng t he appeal , shal | al so t ake into



by

The

of

consi deration two deci si ons of this Cour t cited before us
counsel for t he Revenue in M K. Venkat achal am ITO & Anr
Bonbay Dyeing & Mg. Co.Ltd. (34 ITR 149 = AIR 1958 SC 875) and
Income Tax O ficer, Alwaye Vs. Asok Textiles Ltd. (1961 (41) ITR 732
SO) .

All contentions are | eft open to t he parties.
shoul d deci de t he appeal wi t hout bei ng i nfluenced by any
observations made by this Court in this order or by the

and in the earlier order passed by the Tribunal

The Civil Appeal is, accordingly, disposed of.

( DALVEER BHANDARI )
New Del hi ,

April 17, 2007.
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