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For Appellant (s) M. Raju Ramachandran, ASG
Ms. Ni sha Bagchi, Adv.
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M. B. Krishna Prasad, Adv.
For Respondent (s) M. V. Shridharan, Adv.

M. Al ok Yadav, Adv.
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UPON hearing counsel the Court made the follow ng
ORDER

Appeal s are al |l owed.
There will be no order as to costs.

( SUMAN WADHWA) ( MADHU SAXENA)
COURT MASTERCOURT MASTER

Signed order is placed on the file.
IN THE SUPREME COURT OF | NDI A
ClVIL APPELLATE JURI SDI CTI ON

ClVIL APPEAL NCS. 5685-5686 OF 2000

Conmmr. O Central Excise,Vadodara.. Appellant

VS.
Ms. Steelco Gujarat Ltd.... Respondent
ORDER

The question which arises in this appeal is whether the Tribunal
ier order passed by it under Sec.35-C of the Central Excise Act,

coul d have set aside the earl

(for short

‘“the Act’).



The demand relates to an alleged quantity of Cold Rolled Coils alleged to have been wongfully

suppressed by the respondent fromits returns filed under the Act. A show cause notice was i
ssued and after hearing the assessee the Conm ssioner upheld the denand and i nposed a penalty
of Rs. 1.50 crores. The respondent preferred an appeal to the Tribunal. The
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Tri bunal in paragraph 12 of its judgnment upheld the particular demand for Rs.1,47,00127 but r
educed the penalty fromRs.1.50 crores to Rs.75 |l akhs. The respondent made an application for
rectification of the Tribunal’s order under Sec.35-C of the Act claimng that the Tribunal ha
d not considered its submi ssion that the evidence relied upon by the Departnment, namely, the p
| ant perfornmance report could not show that the respondent had actually despatched the |ike am
ount because the plant performance report nerely showed a stage in the manufacture of the Cold
Rolled Coils and that the naterial would have to undergo further processes before it could be
said that Cold Rolled Coils were conplete. It is said that the R register would only refle
ct the subsequent stage when the finished product was avail able for being removed fromthe fac
tory. There was in fact no discrepancy between the plant performance Report and the entry of
RG@ register if this fact was taken into consideration and therefore no suppression
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The Tribunal accepted the application for rectification and set aside the demand by uphol di ng
the plea of the respondent, it said.

"I't has therefore on balance to be held that the department has not produced sufficient materi
al to successfully establish beyond the reasonabl e doubt that the figures of production entere
dinthe R register are incorrect. The demand for duty on this score cannot be confirmnmed
Consequently the penalty inposed on this score of Rs.75 | akhs has also to be set aside.”

The | earned counsel appearing for the appellant has submitted that the Tribunal had clearly er
red in exercising such jurisdiction under Sec.35-C of the Act. It is subnitted that the power
to amend as granted under that Section did not allow the Tribunal to rehear and redecide the
matter after an appreciation of the evidence.
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The decisions of this Court in T.S. Balaram | ncome Tax O ficer Conpany Circle IV, Bonbay vs. M
s. Vol kart Brothers, Bombay reported in 1971(2) SCC 526, Commi ssioner of |Income Tax (CNTL) Lud
hi ana vs. Hero Cycles Pvt. Ltd. Ludhiana reported in 1997 (8) SCC 502 and Commi ssi oner of Cent
ral Excise Calcutta vs. A S.C U Ltd. Reported in 2003 (151) E.L.T. 481 9S.C.) have been relied
on to contend that the power to anend a mistake was linited to correct an error which did not
require investigation either into the law or into the facts.
Learned counsel appearing on behalf of the respondent has on the other hand submitted that pa
ragraph 12 of the Original order of the Tribunal clearly showed that although the contention o
f the respondent was noted by the Tribunal, in disposing of the matter the Tribunal did not ad
dress itself to that contention at all. It is submitted that the contention would go to the r
oot of the matter and as such the Tribunal had correctly rectified its earlier

-5-

om ssion by the order which has been inpugned before us. Learned counsel has referred to seve
ral orders passed by this Court in proceedings where this Court has renmanded the matter back f
or reconsideration by the Tribunal when it was pointed out to this Court that the Tribunal had
omtted to consider all points. 1In addition it is submtted that the Tribunal had inherent |j



urisdiction to rectify such an obvious error since no litigant should suffer by reason of the

action of the Tribunal

The power of review is not an inherent power and nust be expressly granted. It has not been s

o granted under the Central Excise Act to the Tribunal. Wat has been given is a limted powe

r under Sec..35-C(2) which provides as follows:

(2) The Appellate tribunal may, at any tinme within (six nonths fromthe date of the order, with
a viewto rectifying any ni stake apparent fromthe record, amend any order passed by it under
sub-section (1) and shall make such amendnments if the mistake is brought to its notice by the
(Commi ssi oner of Central Excise) or the other party to the appeal
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provi ded that an amendment whi ch has the effect of enhancing an assessnent or reducing a refun
d or otherwi se increasing the liability of the other party, shall not be nmade under this sub-s
ection, unless the Appellate Tribunal has given notice to himof its intention to do so and ha
s allowed hima reasonabl e opportunity of being heard.

(2A) The Appellate Tribunal shall, where it is possible to do so, hear and deci de every appea

within a period of three years fromthe date on which such appeal is filed."(Enmphasis added)

Al t hough the ground for rectification, nanely, an error on the face of the record may be como
nto a power for review, the nature of the power to be exercised in the two cases is distinct.

The power of reviewis not limted to rectification and is w der than the power conferred un
der Sec.35C(2). W are unable to hold that the error was a mani fest one which could admit of
no dispute. It was a debatable point which was raised, and the conclusion of the Tribunal in
the i mpugned order clearly shows that it has considered the question fromthe point of view of
the sufficiency of the material to justify the dermand
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raised. In the circunstances of the case we all ow the appeals and set aside the inpugned orde
r of the Tribunal. W are told that the respondent has in the neanwhile filed a reference appl
i cation under Sec.35-G of the Act before the Tribunal. In view of our order, the Tribunal can
now hear and di spose of that application as expeditiously as is conveniently possible. Ther
e will be no order as to costs.

......................... J. (RUMA PAL)

( P. VENKATARAMA REDDI )
New Del hi ;
Decenber 10, 2003.



