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I'N THE SUPREME COURT OF | NDI A
CRIM NAL ORI G NAL JURI SDI CTI ON

WRI T PETITION (CRIM NAL) NO. 61 OF 2012

VI VEK RAI & ANR ... PETI TI ONERS
VERSUS
H GH COURT OF JHARKHAND
THROUGH REG STRAR CENERAL & ORS. .. . RESPONDENTS
JUDGVENT

ADARSH KUMAR GCEL, J.

1. This wit petition has been filed under Article 32 of the Constitutio

I ndia seeking to declare Rule 159 of the Hi gh Court of Jharkhand Rul es,

2001 as violative of Articles 14 and 21 of the Constitution and provisions of
Sections 397 and 401 of the Code of Crimnal Procedure, 1973 ("C.P.C.").

The rule in question is as follows:

"I'n the case of revision under Sections 397
and 401 of the Code of Crimnal Procedure,
1973 arising out of conviction and sentence
of inprisonment, the petitioner shall state
whet her the petition shall be acconpani ed by
a certified copy of the relevant order. If he
has not surrendered the petition shall be
acconpani ed by an application seeking | eave
to surrender within a specified period. On
sufficient cause if shown, the Bench may
grant such time and on such conditions as it
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2. Case of the petitioners is that they have been convicted and

sentenced under Section 498-A of the Indian Penal Code ("IPC') and
Sections 3 and 4 of the Dowy Prohibition Act. Agai nst the said
conviction and sentence, their appeal has been dism ssed and revision

petition was filed before the Hi gh Court but the sane was not



regi stered on account of inpugned Rule 159 as they failed to surrender

to cust ody. It is submitted that this Rule is in conflict with the
provisions of Crimnal Procedure Code dealing with the statutory

revisional jurisdiction of the High Court and even in a fit case, the High
Court cannot consider the revision petition and grant bail unless a

convi cted person covered by the Rules surrenders to custody. The Rule

bei ng subordinate legislation could not militate agai nst the substantive
statutory provision. Since the Division Bench of the H gh Court has
upheld the validity of the Rule and the special |eave petition was

di smissed by this Court against the said judgnent, the petitioners have

no ot her remedy except to approach this Court under Article 32 as

their fundanental rights under Articles 14 and 21 are affected.

3. A counter affidavit has been filed by the Registrar Ceneral of the
H gh Court of Jharkhand opposing the prayer for declaring the Rule to

be ultra vires. Rel i ance has been pl aced on the judgnent of the

Di vi si on Bench of the Hi gh Court in Mahadeo Prasad Shrivastav vs.

H gh Court of Jharkhandl |aying down that the Rule could not be

1 2004 Crl.L.J.4392
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held to be arbitrary, discrimnatory or illegal. Speci al Leave Petition
(Crl.) No.4890 of 2004 filed against the said judgnent was disnissed

by this Court. It has also been stated that there is an identica
provision in Oder XXI, Rule 6 of the Suprene Court Rules, 1966 and

thus such a provision cannot be held to be arbitrary nor such a
provision, in any manner, be held to be inconsistent with Section 389
read with Sections 397 and 401 Cr.P.C. The High Court is conpetent to
franme Rules to regulate its procedure. Reliance has al so been placed

on a Judgnent of this Court in Mayuram Subramani an Srini vasan

vs. CB.1.2 | ayi ng down that a convicted person is required to
surrender under Rule 6 of Order XXI of the Suprene Court Rules, 1966

unl ess the Court directs otherw se.

3. We have given due consideration to the rival subm ssions.



4. We do not find any nerit in the challenge to the validity of the
Rul e. It is well known practice that generally a revision against
conviction and sentence is filed after an appeal is dismissed and the
convicted person is taken into custody in Court itself. The object of the
Rule is to ensure that a person who has been convicted by two courts
obeys the | aw and does not abscond. The provision cannot thus be

held to be arbitrary in any manner. The provision is to regul ate the
procedure of the Court and does not, in any manner, conflict with the

substantive provisions of the &.P.C. relied upon by the petitioners. A

2 2006 (5) SCC 752
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simlar provision exists in the Supreme Court Rules, 1966. In KM
Nanavti vs. State of Bonbay3 this Court considered the scope and

effect of identical provision of Order XXI Rule 5 of the Suprenme Court

Rul es, then applicable, which read as follows :

"When t he petitioner has been
sentenced to a termof inprisonment,

the petition shall state whether the
petitioner has surrendered. Unless the
court otherw se orders, the petition shal
not be posted for hearing until the
petitioner has surrendered to his

sent ence".
5. It was observed that the Rule only crystalised the pre-existing
practice of this Court and the High Courts. Further, question

consi dered was whether the Rule violated Article 161 which conferred
power on Governor to suspend the sentence as in that case, the
Governor had suspended the sentence but still the convict was
required under the Rule to surrender. This Court held that power of the
Governor could not regulate procedure of the Court and if the case was
to be heard by this Court, unless this Court granted exenption, the
Rul e prevail ed. We are not concerned with the said question in the
present case. Rel evant observations in the said judgnent are

. This Rule was, in terms,

i ntroduced into the Suprene Court Rul es
| ast year and it only crystallized the

2012



preexi sting practice of this court, which
is also the practice in the Hi gh Courts.
That practice is based on the very sound
princi pl e which was recogni sed | ong ago
by the Full Bench of the H gh Court of

3 (1961) 1 SCR 497
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Judi cature, North Western Provinces, in
1870, in the case of The Queen v.

Bi sheshar Pershad [Vol .2 NWP Hi gh Court
Reports, p. 441]. In that case no order of
convi cti on had been passed. Only a

warrant had been issued agai nst the
accused and as the war rant had been
returned unserved a proclamati on had

been issued and attachment of the
property of the accused had been

ordered, with a viewto conmpelling himto
surrender. The validity of the warrant

had been chal |l enged before the High

Court. The High Court refused to
entertain his petition until he had
surrendered because he was deened to

be in contenpt of a lawfully constituted
authority. The accused person in
pursuance of the order of the Hi gh Court
surrendered and after he had
surrendered, the matter was dealt with

by the H gh Court on its nerits. But as
observed above the Rules framed under
Article 145 are only in aid of the powers
of this court under Article 142 and the
mai n question that falls for consideration
is, whether the order of suspension
passed by the Governor under Article

161 coul d operate when this court had
been noved for granting special |eave to
appeal fromthe judgnent and order of

the H gh Court. As soon as the petitioner
put in a petition for special |eave to
appeal the matter becane sub judice in
this court. This court under its Rules
coul d i nsi st upon t he petitioner
surrendering to his sentence as a
condition precedent to his being heard

by this court, though this court could

di spense with and in a proper case could
exenpt himfromthe operation of that
Rule. It is not disputed that this court has
the power to stay the execution of the
sentence and to grant bail pending the

di sposal of the application for special

| eave to appeal. Rule 28 of Order 21 of
the Rul es does not cover that period, but
even so the power of the court under
Article 142 of the Constitution to make
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such order as is necessary for doing
complete justice in this case was not

di sputed and it would be open to this
court even while an application for
special leave is pending to grant bai
under the powers it has under Article 142
to pass any order in any matter which is
necessary for doing conplete justice."

6. Agai n in Mayuram Subramani an Srinivasan (supra), validity
and effect of identical Rules i.e. Rules 6 and 13-A of Order XXl of
Suprenme Court Rules, 1966 was considered. It was observed

"7. Oder 21 relates to special |eave
petitions in crimnal proceedings and
crimnal appeals. So far as special |eave
petitions are concer ned, Rul e 6
application thereto is in alnpost identica
| anguage as that of Rule 13-A. In both
cases it is stipulated that unless the
petitioner or the appellant as the case
may be has surrendered to the sentence,
the petition/the appeal shall not be

regi stered and cannot be posted for
hearing unless the Court on witten
application for the purpose, orders to the
contrary. In both cases it is stated that
wher e t he petition/ appeal is
acconpani ed by such an application that
application alone shall be posted for
hearing before the Court for orders.
Therefore, the position is crystal clear
that the crimnal appeal cannot be

posted unl ess proof of surrender has

been furni shed by the appellant who has
been convicted. It appears fromthe
various orders whi ch have been filed by

| earned counsel for the appellant, the
effect of Order 21 Rule 13-A has not

been dealt with. It nay be that the

provi sion was not brought to the notice
of the Bench. The requirenents of Order
21 Rule 13-A are mandatory in character
and have to be conplied with except

when an order is passed for exenption
from surrendering.”
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7. In concurring judgnent, it was observed

"16. It has been subnitted that the
statutory provisions of Section 389(3)
CrPC have an overriding effect over the
Suprenme Court Rules and hence once

bail has been granted to a convicted
person by the trial court, this Court



cannot insist that he should surrender to
the sentence in terns of Rule 13-A
before his appeal can be registered.

17. Wiile such a submission is
attractive, it does not stand scrutiny for
the sinple reason that sub-section (3) of
Section 389 G PC enpowers the trial

court to rel ease a convicted person on
bail for such period as will afford him
sufficient tinme to present an appeal and
obtain orders of the appellate court
under sub-section (1), nanely, rel ease on
bail, and it is only for such period that
the sentence of inprisonnent shall be
deened to be suspended.

18. The basic fallacy of Ms Jaiswal’'s
submission is that it overlooks the

guestion that grant of bail in the appea
pr esupposes surrender by the convicted
person.

19. The provisions of Section 389 CrPC

and that of the Suprene Court Rules,

1966 are independent provisions and will

have to be considered on their own

standi ng. "
8. Only further submission put forward is that inherent power of the
Court to direct listing of the case by exenpting the requirenment of
surrender has been taken away. It is pointed out that even in Supremne
Court Rul es prohibition against listing without surrender is not

applicable if the Court otherw se directs. Such exception is not to be

found in the inpugned Rul e.
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9. It has not been disputed even by the | earned counsel for the High
Court that the Rule does not affect the inherent power of the High

Court to exenpt the requirenent of surrender in exceptional situations.
It cannot thus, be argued that prohibition against posting of a revision
petition for adm ssion applies even to a situation where on an
application of the petitioner, on a case being nade out, the Court, in

exercise of its inherent power, considers it appropriate to grant

exenpti on from surrender havi ng regard to t he nat ure

nd

ci rcunst ances of a case. Thus, t he exception as f ound
in

correspondi ng Suprene Court Rules that if the Court grants exenption



fromsurrender and directs listing of a case, the Rule cannot stand in

the way of the Court’s exercise of such jurisdiction, has to be assuned

in the inpugned Rul e.

10. In these circumnmstances, we do not find any ground to hold that

the i nmpugned Rule suffers fromany infirmty. The wit petitionis

accordingly, dismssed.

(ADARSH KUMAR GCEL)
NEW DELHI
FEBRUARY 4, 2015
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