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1. This appeal arises out of an order passed by the H gh Court

of Punjab & Haryana, whereby Wit Petition No.1061 of 2007 filed

by the appell ant has been di sm ssed and the appellant’s claimfor

appoi ntment as a Constable in the Haryana Police Departnent turned

down. The Hi gh Court has taken the view that since the marks

scored by the appellant were less than the marks awarded to the

| ast candi dat e in t he gener al cat egory, he could make no
grievance  agai nst hi s non-sel ecti on in t hat cat egory. The
appel l ant assails that view primarily on the ground that the High

Court has failed to notice certain inportant aspects that render

the order unsustainable, in particular the fact that two of the

candi dates selected in the reserved category having scored nmarks

that were higher than those scored by the | ast candi date sel ected
in the general category, the said candi dates ought to have been
sel ected agai nst vacancies in the general nerit category. If that
were done, the appellant could be appointed agai nst one of the
sai d vacancies. The factual matrix giving rise to the controversy

need be sunmmarized at this stage:

2. A sel ection process to fill up 100 avail abl e posts

Constabl es in Haryana Police in the District of Sirsa, State of

of



Haryana was undertaken in which the appellant was al so a candi date

for appoi nt nent agai nst one of t he vacanci es in t he reserved
category of ESM BC(B) for ex-servicenmen and their dependents. The

appel I ant was put through physical efficiency and other tests and

eventual ly pl aced at Sr. No. 3 in t he ESM BC( B) cat egory. An
appoi ntment order was al so issued in his favour pursuant whereto

he j oi ned t he Pol i ce Depart ment on 17th August 2001 and was
all otted Constabulary No.2/873 in the 2nd Battalion of the Haryana

Arnmed Force

3. One, Naresh Kumar who had al so applied for selection in
ESM BC(B) category and whose nanme did not figure in the select

list filed Givil Wit Petition No.13130 of 2001 in the Hi gh Court
of Punjab & Haryana chal |l engi ng the appoi ntnent of the appellant

mai nly on the ground that the said petitioner had a preferentia

right to an appointnment in the ESM BC (B) category on account of

his bei ng an ex-serviceman in conparison to the appell ant who
bei ng a dependent of an ex-serviceman would stand a chance only if

no ex-serviceman was avail able for appointnment. The appel | ant had

in the neantime conpl eted the Basic Training Course of nine nonths

dur ati on, passed out in May 2002 and started di schargi ng t he
duties attached to the post to which he was appoi nted. The High

Court, all the sane, allowed the wit petition filed by Naresh

Kumar and by its order dated 10th July 2002 quashed the appoi nt nent

of the appellant with a direction that the clai mof ex-servicenen

candi dat es woul d have priority over those who are dependents of

such ex- servi cemen. Consequent upon t he sai d direction, t he
services of the appellant were termnated in terns of an order

dat ed 31st Decenber 2002, the correctness whereof was questioned by

t he appel | ant in owp No. 16287 of 2003. The said petition was
eventual ly dism ssed as withdrawmn with liberty to the appellant to

file a review petition against the order of the Hi gh Court in CWP

No. 13130 of 2001. A review petition was accordingly filed by the

appel I ant whi ch was di sposed of by the Hi gh Court by an order



dated 10th March 2006 directing the respondents to re-consider the
case of the appellant in the general category. Order dated 10th
July 2002 passed by the High Court in CAWP No. 13130 of 2001 was to

that extent nodified.
4

4, It was in conpliance with the above direction that the

Superi ntendent of Police, Sirsa passed an order on 26th May 2006

decl i ni ng an appointment to the appellant as a Constable. The
order stated that out of eight candidates in BC(B) category the

| ast candi date sel ected for appointment had scored 27 marks as

agai nst 26 mar ks awar ded to t he appel I ant . The or der further
stated that out of 45 candidates selected in the General category

the | ast candi date sel ected for appointnment had scored 27 narks.

Since the appellant fell below the |ast candidate appointed in the

General category he was disentitled to the appointnent prayed for

by him

5. The appel lant’s case is t hat t he order passed by t he
Superi ntendent of Police did not disclose the marks obtai ned by
BC( B) cat egory candi dat es sel ected agai nst t he ei ght posts
reserved in that category. An application seeking the requisite
i nformati on and copies of the select list was accordingly filed
under the Right to Information Act, but was declined by the State
I nformati on Conmi ssion on the ground that the Haryana Arned Police
was exenpt fromthe purview of the RTI Act. It was in that
backdrop that the appellant filed CAWP No. 1061/ 2007 before the High
Court praying not only for the issue of a wit of certiorari
quashing the order dated 26th May 2006 passed by the Superintendent
of Police but also a mandanus directing the respondent; to supply
a conpl ete list of sel ected candi dat es in respect
al | t he
categories. By its order dated 23rd January 2007 inpugned in this
appeal , the High court has disnissed the said petition primarily
on the ground that the | ast candi date selected both in the BC(B)

category and in the General category having scored 27 marks each



as agai nst 26 marks awarded to the appellant, he was not qualified

for appoi nt nent in ei ther of t he sai d t wo categorie
S. The

appel l ant assails the correctness of the said order, as already

noti ced above.

6. M. P.S. Patwalia, |earned senior counsel appearing for the
appel I ant strenuously argued that the denial of appointnment to the

appel lant is discrimnatory, wholly unjustified and arbitrary. He

ur ged t hat accordi ng to t he sel ect list encl osed

with t he
af fidavit filed on behal f of r espondent No. 1 - t he S
tate, 45
candi dat es were selected in the General Category, 14 in BC(A)
cat egory and ei ght in BC( B) cat egory, apart from c
andi dat es

selected in SC'A and SC ‘B categories. Insofar as ex-servicenen

category was concerned, the Select List reveals that there were

ei ght vacanci es avail abl e for ex- servi cenen in t he
Gener a
cat egory, whil e t wo vacanci es wer e ear mar ked for ex-ser
Vi cenen
BC( A) cat egory and three vacanci es for ex- servi cenen
BC( B)

category. It was argued by M. Patwalia and in our opinion rightly

so that if an ex-serviceman candi date scored hi gh enough marks

entitling hi m to be sel ected in t he ex- servi ceman
(Cenera
6
Cat egory) such candi dat es ought to be sel ected in t he sai d

category instead of selecting themin the Ex-servicenen BC(A) or

BC(B) categori es. M. Patwalia argued that in BC(A) category, two

candi dat es, nanel y, Raj bi r Si ngh and Ranj eet Si ngh had been
sel ected who had scored 29 and 28 marks respectively. Simlarly

in BC( B) cat egory, Sube Si ngh, Veer Bhan and t he appel | ant

Ravi nder Kumar had been initially sel ected each one of whom had

scored 26 marks. Wth the Hi gh Court directing appoi ntment of ex-

servi cenen bef ore any dependent of any ex- servi cenman could be
appoi nted the appellant had to vacate to make room for Naresh

Kumar, who was an ex-serviceman in BC(B) category. Even so two



vacanci es out of eight reserved for in the Ex-Servicenen (Genera

category) had gone to Subhash Chander and Taket Singh both of them

had scored 25 marks each. This inplied that if candi dates sel ected

in Ex- Ser vi cenen BC( B) cat egori es wer e shifted to t he
Servi cenen (General category) both Sube Singh and Veer Bhan woul d

have noved to the General category, maki ng room for the appell ant

to take an appointment in the BC(B) category. |nasnuch as the

respondents had ignored the principle underlying the selection of

candi dates in reserved categories even when such candi dates had

scored better mar ks t han t he candi dat es sel ected in t he
category, the respondents had comritted a m stake which deserved

to be corrected. The order passed by the Superintendent of Police

did not, according to the |earned counsel, take note of these
7

aspects and adopted an approach which was legally unsound. It was

open

al so ar gued by M. Patwal i a t hat t he appel | ant had under gone

training and even started serving the Police Department before he

was asked to vacate the post which was then allotted to Naresh

Kumar . Thi s, accordi ng to t he | ear ned counsel , had happened

despite the fact that the appellant was nowhere at fault. He had

on t he contrary changed his position to his detri nent
under goi ng an arduous training apart froml osing opportunities to

seek enpl oynment el sewhere.

7. On behal f of the respondents, it was argued by M. Manjit

Si ngh, | earned Additional Advocate Ceneral that the appointnent of

the appellant could be justified only if the appellant figured

higher in the merit list than the |ast candidate in the Genera

cat egory. I nasnmuch as t he appel | ant fail ed to satisfy
requirenent both in the General category as also in general and

reserved categories for ex-servicenen he could nake no grievance

agai nst refusal of an appointnment to him

8. When this appeal cane up before this Court, M. Patwalia

made a statenent on instructions that if the appellant was offered

by

t hat



enpl oynent as a Constable in the Haryana Police, District Sirsa
even at this stage he will not claimback wages or seniority on

the basis of his selection and appoi ntnment. Learned counsel for
8

the State was accordingly directed to take instructions whether

the appell ant coul d be accommpdat ed agai nst a vacant post in the
said District. M. Manjit Singh, is however unable to nake any
statenment pursuant to the above direction as according to himthe

respondents had not suitably responded to his queries nor given to

hi many instructions in the matter one way or the other. He

therefore sought further tinme to do the needful. W regret our
inability to grant any further opportunity having
the fact that the matter has renained pending in this Court and
the Court below for |long and two opportunities for the purpose

af orenenti oned have already been granted to the respondents. The
controversy as noticed above primarily revol ves around the nethod
adopt ed by t he respondents in dr awi ng up t he Sel ect
candi dates. Apart fromthe vacancies in the General category there
were, as noticed above, vacancies for reserved categories also.
The reserved category for ex-servicenen was divided into three

di stinct sub categories, nanely, Ex-servicenen (General Category),
Ex- servi cemen BC(A) and Ex-servi cemen BC(B) category.

of the candi dates and the marks awarded to themin each one of

these categories were as under: -

" EX- SERVI CEMEN
GENERAL CATEGORY

1. 6003 Durga Dass

2. 6005 Bal bi r Si ngh

3. 6037 Ved Par kash
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4. 6007 Ram Sar up

5. 6015 Raj ender Par shad

6. 6010 Gur pal Singh

7. 6023 Subhash Chander

8. 6027 Taket Si ngh

B.C. ‘A

1. 6028 Raj bi r Si ngh

2. 6016 Ranj eet Si ngh

regard to

Li st of

The nanes

27
27
26

26
26
26
25
25

29
28



B.C. ‘B
1. 6001 Sube Si ngh 26
2. 6035 Veer Bhan 26
3. 6031 Ravi nder 26"
9. It is evident fromthe above that in ex-servicenen (genera
category) the | ast two candi dates nanely: Subhash Chander and
Taket Singh had scored only 25 marks each. Sube Si ngh and Veer

Bhan sel ected in Ex-servicemen BC(B) category had however scored
nmore marks than Subhash Chander and Taket Singh. Sube Singh and
Veer Bhan coul d and i ndeed ought to have been sel ected against the
vacancies in Ex-servicenen (CGeneral) category as per their merit.
This in other words would require the Select List to be recast and
candi dat es sui tably shifted from the reserved cat egory to
general category in which event appointnments can be offered to
other candi dates in the Ex-servicenen BC(B) category dependi ng on
their nerit. Such an exercise long after the selection process was
compl eted may unsettle the settled position and | ead to renoval of
candi dat es who stand al ready sel ected and who have been serving

for a long tine after undergoing the prescribed training.
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may al so nean that candi dates who have accepted the result of the
sel ection and nmay even have becone over-age may have to be brought
in. W do not see any conpelling reason for us to adopt that
course at this distant point of tine especially when the sane
woul d upset what stands settled for a long tine. Interest of
justice would in our opinion be sufficiently served if we direct

t he appoi ntnent of the appellant agai nst an Ex-servi cenen BC(B)
vacancy and if no such vacancy is avail abl e agai nst an
servi cenmen (General Category) vacancy. In the unlikely event of
there being no vacancy in either one of these categories the
appel I ant coul d be appoi nted agai nst any other vacancy in the
General category. Any such appoi ntment woul d, however, in keeping
with the statenment by the appellant be effective fromthe date the
same is made and shall not entitle the appellant to claimany back

wages, seniority or other benefits. The appointnent shall for al

t he

Thi s

ex-



pur poses be treated as a first appoi nt nent subj ect to t he
condition that the conpetent authority shall be free to direct
that the appellant shall undergo the training afresh or take a
refresher course of such training if deened fit.
10. In the result, we allow this appeal but only in part and to
the extent that the appellant shall be appointed as a Constable in
the Haryana Arnmed Police, Sirsa District against any vacancy in
t he Ex-Servicenen (General Category) or ESM BC (B) category. | f
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no vacancy in the said two categories is avail able the appellant
shal | be appoi nted agai nst any vacancy in the General category.
The appoi ntment shall for all intents and purpose be a fresh
appoi nt ment which would not entitle the appellant to any back
wages, seniority or any ot her benefi t based on his earlier
appoi ntment. The order passed by the High Court shall to the above
extent, stand nodified. No costs.
e
(D. K. JAIN
AR
(T.S. THAKUR)
New Del hi
April 22, 2010
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This matter was called on for



pronouncenent of judgment today.
For Appel |l ant(s) M. Ashok K. Mhajan, Adv.

For Respondent (s) M. Manjit Singh, AAG
M. Kamal Mhan Gupta, Adv.

Hon' bl e M. Justice T.S. Thakur pronounced the
j udgnent of the Bench conprising Hon'ble M. Justice
D. K. Jain and H s Lordshi p.

The appeal is allowed in part in ternms of the
si gned judgnment No costs.

[ Charanjeet Kaur ] [ Pushap Lata Bhardwaj ]
Court Master Asstt. Registrar

[ Signed reportable judgment is placed on the file ]



