fI TEM NO 104 COURT NO. 9 SECTI ON XVI A

SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

Cl VIL APPEAL NO. 3188 OF 2000

JAMEET SI NGH Appel I ant (s)

VERSUS

NAZI R AHVED & ANR Respondent ( s)

(Wth appln(s) for permission and office report )

Date: 01/02/2005 This Appeal was called on for hearing today.

CORAM :
HON BLE MR JUSTI CE ASHOK BHAN
HON BLE MR JUSTI CE A K. MATHUR
For Appell ant(s) M. E.C. Agrawal a, Adv.

Ms. P. Dhanal akshm , Adv.

For Respondent(s) M. Anis Suhrawardy, Adv.

For RR 3 and 4 Ms. Shamama Anis, Adv,.
M. S. Mehdi | mam Adv.
M. Samr Ranjan, Adv.

UPON hearing counsel the Court made the follow ng
ORDER

The appeal is allowed in terns of the signed order. No costs.

(J.S. Rawat) (Kanwal Si ngh)
Court Master Court Master

(Signed order is placed on the file)

I N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 3188 COF 2000



Janeet Si ngh Appel lant (s)

Ver sus

Nazir Ahnmed & Anr. Respondent (s)

ORDER

This appeal by gr ant of special leave is directed agai nst t he

judgnent of the Division Bench of the High Court of Jammu & Kashmir

whi ch has reversed the order passed by the Single Judge uphol ding the

or der passed by t he J & K Special Tri bunal , Jamu (herein-after

referred to as "the Tribunal") who had remanded the case to the Deputy

Cust odi an General (Comm ssioner) for a fresh decision.

The facts of t he case in short are t hat House No. 441- EP

(Evacuee Property) situated in Tal ab Khat i kan, Jamu has t wo

portions, out of which one was allotted in favour of the appellant-Janeet

Si ngh and t he ot her in favour of Nai n Chand. Bot h t he all ottees,

nanel y, Janeet Singh and Nain Chand, wer e displ aced persons from

"Paki stan Qccupi ed Kashmr"area (POK) of the State.

Nazi r Ahned, Respondent No.1 herein, in the year 1989 nmde

an application bef ore t he Cust odi an, Evacuee Property (EP), Jamu

stating therein t hat Janeet Si ngh had constructed his own house in

Gandhi Nagar in Jammu city and the portion of the evacuee property

allotted to himwas lying in dis-use. He prayed that the allotnent nade

in favour of Janeet Singh be cancelled and the property be allotted to



himon preferential basis. The Custodian (EP), Jammu vide order dated

3.4.1989 cancelled the allotment nade in favour of Janeet Singh and

order ed hi s evi ction. The property was allotted to Nazi r Ahrred,
Respondent No. 1. Thi s order was chal | enged in revision by Janeet
Si ngh bef ore t he Tri bunal . The Tri bunal vi de its or der dat ed

15.10. 1990 set aside the order of the Custodian and renmanded the case

to the Custodian for a fresh decision after holding a proper inquiry. It

was ordered that Nai n Chand who was a co-allottee should al so be
af f or ded r easonabl e opportunity of bei ng heard bef ore allotting t he
house in question to any other person

After the remand, the Custodian (EP) initiated proceedi ngs but
subsequent |y transferred t he same to t he Dy. Cust odi an for fina
adj udi cation. Dy. Custodian (EP) vide order dated 14.5.1991 cancell ed
the allotnment nmade in favour of Janeet Singh and restored the sane in
favour of Nai n Chand. This order of the Dy. Custodian, Jammu was
chal | enged in a Revi si on Petition bef ore t he Tri bunal . The Tri buna
di sm ssed t he Revi si on Petition on 8.11.1991. The appel | ant - Janeet

Singh as well as Nazir Ahned (Respondent No.1l herein) challenged the

said order of the Tribunal by filing two separate wit petitions. The wit

petitions were accepted and order passed by the Dy. Custodian (EP) was

set aside and a direction was given to conduct a fresh inquiry and deci de

the matter after affording the concerned parties a reasonabl e opportunity

of being heard. The Division Bench in the Letters Patent Appeal (LPA



No. 259/92) nodified the order of the Single Judge to the extent that a

fresh i nquiry was to be conduct ed by t he Di vi si onal Conmi ssi oner

exercising the powers of the Dy. Custodian General, Jammu and not by

the Dy. Custodian, Janmmu. This order was passed on 4. 3.1993.

The Di vi si onal Conmi ssi oner exerci sing t he power s of Dy.

Custodi an General vide order dated 11.5.1993 cancelled the all otnent

made in favour of the appellant and allotted the sane to Nazir Ahned.

The appel | ant as well as Nai n Chand bei ng aggri eved filed Revi si on
Petitions before the Tri bunal . Revi sion Petition filed by Nain Chand
was di snmissed while that of Janmeet Singh was accepted. It was held that

the Dy. Custodian CGeneral had failed in his duty to conduct the inquiry

in accordance with | aw.

After the al | ot ment made in favour of the appel I ant, hi s t wo

sons built a house in Gandhi Nagar, Janmu. The appellant had his

votes listed in the electoral rolls as a resident of House No. 441-EP in

Tal ab Khati kan, as well as at Gandhi Nagar, Jamu, where his sons
were residing. The Dy. Custodian General had recor ded the findings
agai nst t he appel | ant on t he basi s of the el ectoral rolls pertai ni ng

Gandhi Nagar . The Tribunal held that when two contradictory sets of

el ectoral rolls wer e avail abl e bef ore t he Dy. Cust odi an Genera

(Di vi sional Commissioner), Jammu, it was his bounden duty to weigh

and ascertain as to which one of themwas correct and whi ch one of

them was fabricated. It was observed that the Dy. Custodian Genera

to



had appr eci at ed t he evi dence in a casual and perfunctory manner .

Accordingly, the order of the Di vi si onal  Conmi ssi oner exerci sing t he

power s of Dy. Cust odi an Gener al was set asi de and t he case was

remtted back to the Divisional Commi ssioner to hold a de novo inquiry

inthe light of the directions given in the earlier wit petitions as nodified

by the Division Bench of the H gh Court in LPA No. 259/92. Nazi r

Ahrred bei ng aggri eved agai nst t he or der of the Tri bunal filed W P.

No. 391/ 94 whi ch was dism ssed by the | earned Single Judge of the High

Court vide order dated 29th March, 1995

Aggri eved agai nst the order of the Single Judge Nazir Ahned

filed LPA No. 117/ 95 whi ch has been di sposed of by t he i mpugned

or der. The Division Bench has set aside the order of the Single Judge

and the Tribunal and uphel d and restored the order of the Di vi si ona

Conmi ssioner. Hence, the present appeal

Nazir Ahned, respondent no.1 herein, was duly served and he

appear ed in person in this Court on 13th of Decenber, 1999. After

filing of the suppl enment ary af fidavit by t he appel | ant wher ei n it was

stat ed t hat Nazir Ahned was not entitled to t he al | ot nent as he

al r eady been allotted a pl ot of Iland on 24.11.1994, of which he had

t aken possessi on, Nazi r Ahned st opped appeari ng in court He is
ordered to be proceeded ex parte. Appel I ant noved an application to
i mpl ead the State of J& as well as t he Cust odi an General (Evacuee

Property), Janmu as party-respondents, which was allowed. Both these



added respondents are represented by M. Anis Suhrawardy, Adv., who

does not contest the appeal

We have perused the order of the Tribunal, the |learned Single

Judge and the inpugned order passed by the Division Bench of the High

Court. In our consi der ed view, the or der of remand passed

Tribunal for a de novo inquiry and a fresh decision was correct. The

| earned Single Judge had rightly upheld the sane. The Tribunal vide its

order dat ed 22nd of April, 1994, had directed t he Di vi si ona

Conmi ssioner with the powers of the Dy. Custodian General to hold a

de novo inquiry on various aspects in the matter.

The Local Conmi ssi oner appoi nt ed by t he Hi gh Court had

submitted a report showi ng that the house-hold articles were lying in the

house in question whi ch had been allotted to and occupi ed by
appel | ant. The list of articles found in the house in question, contains:
doubl e bed, CGodr ej al mrabh, Refri gerat or, sofa set, di ni ng tabl e

chairs, one ceiling fan, one table, utensils, gas cylinder, L.P. Gas Stove,

Television, Air cooler, Crockery, single bed, quilt, electric iron, which

clearly showed that the house which had been allotted to the appell ant

was not in dis-use, as had been alleged by the Nazir Ahned. W have

referred to the report of the Local Conmi ssioner to show that the house

in question may not have been in dis-use and t hat t he appel | ant

have been residing in this very house.

We are in agreenment with the view taken by the Tribunal that

by the

t he

nmay



the matter required a deeper probe and a fresh inquiry was required to

be conducted; especially in view of the two conflicting voters’' lists (i)

showi ng the appellant continuing to live in his own house in question

and (ii) showing the appellant’s nane in the voters’ |list as a resident of

House No. 441- EP, Tal ab Khat i kan, Janmmu in whi ch had been

constructed by his sons in whi ch t hey are living wth their famlies;

coupl ed with t he fact that ration card of the appel | ant shows t hat

continues to live in the house in question. This fact was dependent upon

the facts which ought to have been proved by the person who made the

conpl ai nt agai nst the appellant which resulted in the cancellation of the

al | ot ment of t he residenti al house whi ch was under t he appel lant’s

occupation for many decades. It is alleged by the appellant that he was

not paid the conpensation for the property which had been left by him

in POK area. Anot her question whi ch may ari se is that if, after

al | ot ment , the sons construct a house on a plot of I|and purchased by

themlallotted to themin the same town, then would the authorities be

justified in cancelling the allotnent nade in favour of a displaced person

on the ground that subsequent to the allotnent, sone nenbers of the

fam |y have constructed a house?

For the reasons stated above, this appeal is accepted, inpugned

judgnent of the Division Bench of the High Court is set aside and that of

the Single Judge and the Tribunal are upheld. The order passed by the

Dy. Custodian General is set aside and the Divisional Conm ssioner is

he

t he



directed to nake a de novo inquiry and decide the matter afresh in the

Iight of the order of remand nade by the Tribunal and the probe to be

conducted by him

We nake it clear, nothing stated in the order be taken as an

expr essi on of opi ni on on t he merits of t he case. The Di vi si ona

Conmi ssioner would be at liberty to decide the matter afresh in the light

of the inquiry to be conducted by him

The question of |aw decided by the Division Bench of the High

Court on t he interpretation of Rule 14(iv) of the Evacuees Properties

Act, is left open.

The appeal stands all owed accordingly.

Since the contesting respondent is not present, there shall be no

order as to costs.

New Del hi ;e

J.
February 01, 2005. (A K. MATHUR)



