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Raj ast han Fi nanci al Corporation Appel I ant (s)
VERSUS
Gaut am Chandra Bant hi a Respondent (s)

Date : 22.03.2001 This appeal was called on for hearing today. @@
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CORAM :
HON BLE MR JUSTI CE G B. PATTANAI K
HON BLE MR JUSTI CE S. N. PHUKAN
HON BLE MR JUSTI CE B. N. AGRAWAL
For Appellant (s) M. A P. Dhanija, Adv. for
M. Sushil Kumar Jai n, Adv.
For Respondent(s) M. A Subba Rao, Adv.

UPON hearing counsel the Court nmade the foll ow ng

ORDER
........ [ e e N I
SP2
The appeal is allowed.
There will be no order as to costs.
. SP1
(Y. P. Dham j a) (Suneet Bal a Sharm) @@

COURT MASTER Court Master

Signed order is placed on the file.
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Vs.
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Def endant - Rajasthan Financial Corporation is in

appeal against the judgnent of the |learned Single Judge of
Raj asthan High Court dismissing the second appeal of the
appel I ant . The respondent was appoi nted as Deputy Manager
(Finance) on probation by order dated 19.3.1983 and the
period of probation was for only one year. On 6.3.1984, the
screeni ng committee adjudged the suitability of t he
respondent, but found the services not to be satisfactory,
and accordi ngly recomended extension of the probation, which
thus stood extended till 31st Decenber, 1984. Wiile he was
continuing on probation, the screening comittee further
scrutinised the case of the respondent, but did not find the
performance justifying himfor continuance any further, and
accordingly reconmended not to confirmthe respondent on the
post of Deputy Manager, and instead to term nate his services
in accordance wth the provisions of the Staff Regulation

This recommendati on was pl aced before the Board and the Board
accepted the sane by resolution dated 12.2.1985. The
services of the respondent having thus been terminated, it
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was sought to be communicated to the respondent, but having
failed in their attenpt, it was published in the newspaper on
20th February, 1985. On 23rd February, 1985 the respondent
filed the suit for a declaration that the order of

termnation is illegal, invalid and inoperative, and prayed
for quashing of the same. Before the Civil Court, the
defendant - appellant filed his witten statenment refuting
the allegations made in the plaint. It was averred that the

plaintiff, a probationer not having been found suitable by
the screening committee, the termination order passed by the
Board is legal and justified and cannot be interfered wth.
The | earned Trial Judge decreed the suit on findings (1) that
the continuance of the plaintiff beyond the period prescribed
under t he rules for probation would t ant anount to
confirmation, (2) since he was confirned enployee in the eye
of law, the order of ternination could not have been passed
without following the prescribed procedure, (3) even the
order, on the face of it, nust be held to be stigmatic, and
as such the sane is vitiated, and cannot be sustained, (4)
the regulation, as provided in sub-rule (4) of Regulation 16
not having been conplied with, the order of termination is

vitiated. Wth these conclusions, the suit having been
decreed, the defendant approached the | ower appellate court
in appeal. The lower appellate court affirnmed all the

findings of the |learned Trial Judge and dism ssed the appea



filed by the Corporation. The Corporation then approached
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the High Court in second appeal . The Hi gh Court on
consideration of the relevant provisions of the Corporation
dealing with the question of probation cane to hold that
since no maxi num period has been prescribed for continuance
of a probationer as on probation and under regulation 14, a
person coul d be continued of probation even after expiry of 2
years, the status of the plaintiff on the date of term nation
was that of a probationer. The High Court, thus, reversed
the conclusion of the Trial Judge that plaintiff nust be held
to be confirmed enpl oyee. But the High Court further canme to
the conclusion that even if the status was that of a
probationer, but since his services stood termnated on
account of unsatisfactory nature of the work, the sane cannot
be held to be a termination sinpliciter, and nust be held to
be penal in nature, and therefore the sane is invalid and
i noperative as there had been no enquiry. Wth this
conclusion, the second appeal having been disnissed, the
Corporation is in appeal before us.

M. Sushil Kumar Jain, the | earned counsel appearing
for the Corporation contended that the conclusion of the High
Court that the order is penal in nature on the face of it is
erroneous, and cannot be sustained in law. According to him
if a probationer services stood termnated on finding him
unsui table for continuation and the order of termination on
the face of it does not indicate any thing to hold that the
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order was passed on account of any m sconduct, the order
cannot be held to be penal in nature, and therefore
conclusion of the Hgh Court on this score cannot be
sust ai ned. M. Subba Rao appearing for the plaintiff
respondent, t hough initially resisted the aforesaid

contentions, but later on fairly stated that this concl usion
of the H gh Court cannot be supported in the facts and
circunstances of the present case. M. Subba Rao, however
further contended that the judgnent of the H gh Court can
ot herwi se, be sustained inasnmuch as on the admitted facts the
provisions of section 16 (4) of the Regulation not having
been conplied with.

The lawrelating to the rights of a probationer has
been indicated by a three Judge judgnment of this
Court in the case of State of Punjab and Anr. Vs.
Sukh Raj Bahadur - 1968 (3) SCR - 234, thus

"On a conspectus of these cases, the follow ng
propositions are clear:-

(1) The services of a tenporary servant or
probationer can be terninated under the rules of his
enpl oynent and such term nati on wi thout anything nore
woul d not attract the operation of Article 311 of the
Consti tution.
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(2) The circunstances preceding or attendant on the
order of termination of service have to be exam ned
in each case, the notive behind it being i nmateri al

(3) If the order visits the public servant with any
evil consequences or casts an aspersion against his
character or integrity , it nust be considered to be
one by way of punishnment, no matter whether he was a



mere probationer or a tenporary servant.

(4) An order of term nation of service in
unexceptionabl e from preceded by an enquiry | aunched
by the superior authorities only to ascertain whether
the public servant should be retained in service,
does not attract the operation of Article 311 of the
Consti tution.

(5) If there be a full-scale departnental enquiry
envisaged by Article 311 i.e. an Enquiry Oficer is
appoi nted, a charge-sheet submitted, explanation
called for and considered, any order of termnation
of service made thereafter will attract the operation
of the said article.”

Applying the test to the case in hand, it is
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difficult for wus to sustain the conclusion of the
H gh Court, inasnuch as adjudging suitability of a
probationer for being confirmed or not can never be
held to be penal, nore so the order of termination
does not cast any stigna.

So far as the <contention of M. Subba Rao is
concerned, it depends upon the interpretation of Regulation
16(4) which reads thus -

"(4) The Corporation nay determ ne the service of an
enpl oyee after expiry of the period of his probation
on giving him-

(a) three nonth’s notice, or substantive pay in lieu
thereof, if he is an enployee in class A and

(b) one nonth's notice or substantive pay in lieu
thereof, if he is an enployee in any other class.

The power to determine the service of an enployee
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shall be exercised by the Managing Director, subject in the
case of officers to the prior approval of the Board."

According to M. Subba Rao, though in the eye of
law, the status of the plaintiff has rightly been held that
of a probationer, but yet Regulation 16(4) would apply the
monent the enpl oyer continues the enployee after the extended
period of 2 years, as provided under rule 14, and therefore
sub-rule (4) of Regulation 16 has to be conplied with in case
of termnation of such enployee. On a plain reading of the
sub-rule (4) of regulation 16, we are unable to accept this

cont enti on. Sub-rule (4) unequi vocal | y indicates t he
procedure to be followed when an order of termination is
passed after expiry of the period of his probation. There

cannot be two concepts for deternmining the status of an
enpl oyee, one for the purpose of confirmation and the other
for the purpose of ternmination. In view of the provisions
contained in Regulation 14, the continuance of the enployee
after expiry of maxinum period of 2 years of probation, as
contained in Regulation 14, the status continues to be that
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of a probationer, and the termination of such a probationer
will not attract the provisions of sub-rule (4) of Regul ation
16. Consequently, the contention of M. Subba Rao on this
score cannot be sustained. Necessarily therefore the suit is
bound to be disnmissed. W therefore set aside the inpugned
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judgnents of the Hi gh Court as well as that of the | ower
appellate court and that of the Trial Court and the suit
stands disnmissed. This appeal is allowed.

The respondent, if has been re-instated in service
because of the order in question not having been stayed, the
period of services rendered by himmay not be nullified and
he my not be required to pay back anmount he has received as
renuneration during that period. But he cannot be continued
in service any further.

There will be no order as to costs.

......................... J.
(G B. PATTANAI K)
........................ J.
(S.N. PHUKAN)
New Del hi, J.

March 22, 2001 ( B.N. AGRAWAL)



