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CRI M NAL APPEAL NO 196 OF 2002@@
60600600060600600006006006006000:

Deepak Bhi kaji Dharnal e Appel lant  (s)
VERSUS

State of Maharashtra Respondent (s)
( Wth Ofice Report )

Date : 17/07/2002 This petition was called on for hearing today.

CORAM :
HON BLE MR JUSTI CE DORAI SWAMY RAJU
HON BLE MR JUSTI CE SH VARAJ V. PATIL

For Appellant (s) Ms. Shipra Ghose, Adv. (SCLSC)

For Respondent (s) M. V.N Raghupat hy, Adv.

UPON hearing counsel the Court nade the foll ow ng
ORDER

Ms. Shipra Ghose, |earned counsel appearing on
behal f of the appellant resuned argunents at 10.45 AM and
concluded at 11.25 AM Thereafter, M. V.N Raghupat hy,
| earned counsel appearing on behalf of the State addressed
the Court upto 11.55 AM

The appeal is partly allowed in ternms of the signed
or der.

The appellant shall be rel eased from custody
forthwith if not required in any other case.

. SP1

(Neena Ver ma) (V. P. Tyagi)
Court Master Court Master

Signed order is placed on the file.

IN THE SUPREME COURT OF
CRI M NAL APPELLATE JURI' S
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CRI M NAL APPEAL NO 196 OF 2002@@
6060060006060060000600600600600¢:

Deepak Bhi kaji Dharnal e .... Appellant
Ver sus
State of Maharashtra .... Respondent
OR D E R@@
cceeceecc
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This appeal 1is directed against the order of the

H gh Court, confirm ng the order of conviction and sentence
passed by the Additional Sessions Judge, Anravati, holding
the appellant guilty for the offence punishable under
Section 302 IPCin relation to deceased Deepak Sawade and
for the offence punishabl e under Section 324 |IPC for causing
injuries by knife to Sham al, the father of the deceased.
On the first count, the appellant has been sentenced to
suffer inprisonment for life and to pay a fine of Rs.1,000/-
and on the second count, he was sentenced to inprisonnent
for one year and to pay a fine of Rs.500/-.

The <case of the prosecution, as energed in the
trial, stated in brief is: that deceased Deepak Sawade on
20.11.1993 at 5.00 PM was sitting near sone tenple in
Bel pura locality of Anravati city. The deceased had in his
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hand a receipt book titled as ‘@rudeo Sewa’ and he was
collecting Rs.2/- or Rs.5/- fromthe people by standing in
front of Vijay Kriana Stores. The appellant objected for
such collection. The deceased did not agree and continued
to collect the sane. Thereafter, abuses were exchanged
resulting in scuffle. |In the nmeanwhile Sham al, father of
the deceased, tried to intervene and suffered sone injury.
There was a sudden scuffle between the appellant and the

deceased. In that scuffle, the appellant took out the knife
from his waist and assaulted the deceased on the chest as
well as on the hand. As a result, the deceased fell down.

He was renoved to the hospital where he succunbed to
injuries and died. The father of the deceased Shaml al gave
a report of this incident to the police at about 5.30 PM

The appellant was arrested on the sanme day. It may be
mentioned here that in the scuffle the appellant also had
received two incised injuries on his head. During the
trial, the prosecution exam ned witnesses to the incident as
well as the formal witnesses, including the Doctor. The

| earned Sessions Judge on appreciating the evidence brought
on record, found the appellant guilty of the offences and
convicted himfor the sane, as stated above. The aggrieved
appel l ant approached the Hi gh Court in appeal. The High
.03/
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Court, on re-appreciation of evidence, did not find any
reason or ground to interfere with the order of conviction
and sentence passed by the |learned Sessions Judge.
Consequently, the appeal was dism ssed. Hence, this appeal
The | earned counsel for the appellant initially nmade
efforts to point out certain so-called discrepancies and
infirmties in the evidence of the prosecution. However, on
finding it difficult to show that the findings recorded by
the learned Sessions Judge as well as the H gh Court on
proper appreciation of evidence were either perverse or
arbitrary or untenable, the | earned counsel nade subni ssions
that having regard to the facts and circunstances of the
prosecution story itself, the conviction of the appellant
under Section 302 |IPC cannot be sustained and justified; at
best, the conviction of the appellant can be sustai ned under
Section 304 Part-1l of the |PC In support of this
submi ssion, she contended that there was no ennity between
the appellant and the deceased; there is nothing to show
that there was any pre-neditation to kill the deceased; it
is also the case of the prosecution that there was a scuffle
between the appellant and the deceased and that the
appel l ant assaulted the deceased at the spur of the nonent
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all of a sudden. She further submitted that the appellant
hinself suffered two incised injuries on the head in the
scuffle.

Per cantra, the learned counsel representing the
State made subm ssions, supporting the inpugned judgnent.
He contended that having regard to the injuries found on the
deceased, the conviction of the appellant under Section 302
IPC was quite justified and this court may not interfere
with the inmpugned judgnent.

We have carefully considered the submi ssions nade by

| earned counsel for the parties. |In our view, the |earned
Sessions Judge was right in finding the appellant guilty on
t he basi s of the evidence. The Hi gh Court, on
re-appreciation, did not rightly so, in our opinion

interfere with the finding that the appellant was guilty.

In our view of the evidence, it is not possible for
us to say that the appreciation of evidence has been either
perverse or the |earned Sessions Judge as well as the High
Court could not have cone to such a conclusion that the
appel lant was guilty. However, |looking to the nature of the
injuries, absence of pre-neditation on the part of the
appellant, to conmit the nurder of the deceased and that in
the sudden scuffle at the spur of the nmoment, the appellant
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took out the knife and assaulted the deceased, we find it
difficult to sustain conviction under Section 302 |PC. It
may be al so kept in mnd that the appellant hinself received
two incised wounds in the scuffle. There was no previous
enmty between the appellant and the deceased. Looking to
the totality of the facts and circunstances established in
the <case and in the absence of any positive proof that the
appel l ant caused the death of the deceased with the
intention of causing death or intentionally inflicting the

injury, which, in the ordinary course of nature, was
sufficient to cause death, the offence squarely falls under
Section 304 Part-11 |1 PC and not under Section 302 | PC

When asked, both the | earned counsel stated that the
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appellant is in custody since 20th Novenber, 1993, that is
al rost for a period of eights years and ei ght nonths.

In the result, while maintaining conviction and
sentence wunder Section 324 IPC, which the appellant has
al ready undergone, we set aside the conviction of the
appel lant under Section 302 IPC and the sentence of
i mprisonment for life therefor, instead, convict him under

Section 304 Part-11 |IPC and sentence the appellant for the
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period already undergone by him The appellant shall be

rel eased forthwith if he is not required in any other case.
The appeal is partly allowed in the above terns.

( DORAI SWAMY RAJU )

New Del hi, J.
July 17, 2002. ( SHIVARAJ V. PATIL )



