Pol TEM NO. 102 COURT NO. 5 SECTION Il T A

SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

Cl VI L APPEAL NCS. 826-829 OF 2001

The State of Tami| Nadu & Anr. Appel | ant ('s)

Ver sus

M 's. Lavanya Enterprises Respondent ( s)
(Wth office report)

Wth SLP(C) No. 20650/ 2005

(Wth prayer for interimrelief and office report)

Date: 02/05/2006 This matter was called on for hearing today.

CORAM :
HON BLE MR JUSTI CE ASHCOK BHAN
HON BLE DR JUSTI CE AR LAKSHVANAN

For Appellant(s) T.L.V. lyer, Sr. Adv.
Gopal akri shnan, Adv. for

Subr anoni um Prasad, Adv.

SS=

M. R Venkataramani, Sr. Adv.
M. R Ayyam Perunal, Adv.
M. S. Vallinayagam Adv.

For Respondent(s) M. C A Sundaram Sr. Adv.
M. K S Natrajan, Adv.
M. N khil Nayyar, Adv.
M. Ankit Singhal, Adv.

UPON hearing the counsel the Court nmade the follow ng
ORDER

Leave granted in the SLP.

The appeal s are disnissed. No costs.

(J.S. Rawat) (Khushi Ram
AR- cum PS Court Master
[ Two signed orders are placed on the file].

I N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON



Cl VI L APPEAL NCS. 826-829 OF 2001

The State of Tami| Nadu & Anr. Appel | ant ('s)
Ver sus
M's. Lavanya Enterprises Respondent ( s)
ORDER
For est Depart ment of t he State of Tam | Nadu (the appel I ants
herein) invited tenders for sale of sandal wood. Respondent - conpany (for
short "the respondent” her ei n) submitted a tender for 20 MT. of
sandal wood, the total value  of which was Rs. 76, 50, 000/ -. The tender

submitted by the respondent was accepted on 11th March, 1999. Simlarly,

the respondent had given bid for another 33 MT. of sandal wod. He was

adj udged t he hi ghest bi dder in t hat auction as wel | . Respondent ha

purchased the sandalwod for export agai nst pre-existing export orders.

Appel | ant denmanded sal es tax on the value of the sandal wood whi ch was

resisted by the respondent on the plea that since the goods were purchased

for export against a pre-existing export order no sales tax was leviable in

vi ew of the provisions of Section 5(3) of the Central Sales Tax Act, 1956

(for short "the Act"). Appel l ant refused to rel ease the goods. Aggri eved

agai nst which, the respondent filed a wit petition in the Hi gh Court. High

Court directed the rel ease of the goods on paynent of 50% of the sal es tax

and for the renmaining on furnishing the bank guarantee. Appellant did not



rel ease the goods which forced the respondent and filed a contenpt petition

ultimately, the goods were rel eased on 3rd of June, 2000 as per orders passed

by the Hi gh Court.

The Division Bench while disposing of the wit appeal directed the

r espondent to establish before the concerned authorities t hat they were

entitled to t he benefi t under Section 5(3) of t he Act with respect to
t he

sandal wood purchased by themin the auction held on 25th February, 1999.

State of Tami | Nadu was directed to rel ease t he goods wi t hout cl ai mng

demurrage and penal ty.

On the previous date of hearing i.e. on 21st March, 2006, counse

appearing for the respondent had brought to our notice that in pursuance to

t he directions gi ven in t he i mpugned or der, t he District For est O ficer

passed an order on 22nd February, 2002 directing the release of the bank

guarantee furnished by the r espondent with regard to t he pur chase of 33

t onnes of sandal wood. He had al so br ought to out notice t hat t he

Commercial Sales Tax Oficer had vide his order dated 10th March, 2003

accepted the fact that the respondent had exported the goods purchased by it

in t he auction and accepted their FormH for t he bal ance 20 MT. of

sandal wood. Pl eading ignorance of the orders dated 22nd February, 2002

and 10th March, 2003 passed by t he District For est O ficer and t he

Commercial Sales Tax O ficer respectively, the counsel appearing for the

appel l ants sought time to get instructions.

After getting i nstructions, | ear ned counsel appearing for t he

appel lants fairly concedes the fact that the orders dated 22nd February, 2002



and 10th March, 2003, as aforesaid, had been passed and the respondent is

not liable to pay the sales tax and that the appellants had accepted those

orders and t he sanme have becone final. He, however, i nsi sted t hat t he

r espondent was I'iable to pay denur r age char ges for non-r erroval of t he

goods within the stipulated tine. According to him the goods kept on |ying

in the godown of t he State bet ween 25th My, 1999 and 3rd June, 2003

occupyi ng the val uabl e space and they were |liable to pay Rs.600/- per day

as denurrage charges

The Hi gh Court had rejected this pl ea by observi ng t hat no

demurrage charges and penalty were leviable as it was the appellant who did

not rel ease t he goods even on payment of 50% of t he sal es t ax and

furni shing of bank guarantee for t he bal ance 50% as per the directions

i ssued in WWP No.11782/99 in WP. 8343/99. Accordingly, the High Court

directed the appellant to release the goods, if not already done so, without

payment of any demur r age char ges or penal ty. The r espondent was not

responsi bl e for t he del ay, t he del ay, if any, was caused due to t he

unr easonabl e stand taken by the appellant.

W agr ee with t he view taken by t he Hi gh Court t hat t he

respondent could not be fast ened with the liability to pay the demur r age

char ges or penal ty, as t he r espondent was not responsi bl e for t he del ay.

Del ay, if any, was caused by the appellant in not releasing the gods in spite

of t he specific directions i ssued by t he Hi gh Court to t hat ef fect.

Accordingly, the appeals are disnmssed with no order as to costs.



The appellants are directed to rel ease the bank guarantee forthwth.

..... J.
(ASHOK BHAN)
New Del hi;
...... J.
May 02, 2006. (Dr. AR LAKSHVANAN)
*
I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO. 2448 OF 2006
[Arising out of SLP(C) No. 20650 of 2005]
The State of Tam | Nadu & Anr. Appel | ant (s)
Ver sus
M 's. Lavanya Enterprises Respondent ( s)
ORDER

Leave granted.

The Division Bench of the High Court of has refused to interfere

with the order passed by the Single Judge of the H gh Court relying upon

the decision rendered by a Division of that H gh Court in WA, Nos. 94-

96/2000 [Ms. Lavanya Enterprises v. The State of Tami|l Nadu & Os.].

The appel |l ant has been directed to rel ease the goods on furnishing the bank

guarantee in the sumof Rs.25,00,000/- which, according to the respondent -



company, has been duly furnished.

The State of Tam | Nadu filed Cvil Appeal Nos. 826-829/2001

agai nst the order passed in WA Nos. 94-96/2000 which, after hearing, have

been di sm ssed today by us. The order passed by the Hi gh Court has thus

been confi rnmed. In view of this, we are not inclined to interfere with the

interi morder passed by the Division Bench

The appeal is dismssed accordingly. No costs

The appellant is directed to rel ease the goods forthwith as the bank

guarantee pursuant to the directions issued by the H gh Court has al ready

been furni shed by the respondent.

Nothing stated in this order or the interimorder passed by the

H gh Court should be taken as an expression of opinion on nerits of the

di spute and the Division Bench would be at liberty to decide the appeal on

its own nerits.

New Del hi ;e
May 02, 2006. (Dr. AR LAKSHVANAN)

Whi | e di sposing of the wit appeal, the Division Bench of the High

Court in the inmpugned or der had directed the State of Tam| Nadu (the

appel I ants her ei n) to rel ease t he goods wi t hout cl ai m ng denur r age and

penal ty. The Hi gh Court al so directed t he r espondent - conpany (the

appellant in the wit appeal) to establish before the concerned authorities

that they are entitled to the benefit under Section 5(3) of The Central Sales



Tax Act, 1956 [for short "the Act "] with respect to t he sandal wood

purchased by themin the auction held on 25th February, 1999. Pursuant to

t he sai d direction, t he r espondent - conpany pur sued t he matter with
aut horities. The authorities held that the respondent was not liable to pay
t he sal es t ax as t he goods wer e pur chased in t he course of

g

export orders, in accordance with Section 5(3) of the Act.

On the previ ous date  of heari ng on 21st Mar ch, 2006

appearing for the respondent had brought to our notice that one of the bank

guarantees furni shed by the respondent with regard to the purchase of 33

tonnes sandal wood has been rel eased by the District Forest Oficer vide his

order dated 22nd February, 2002, and also that the Comercial Sal es Tax

O ficer’s order dated 10th March, 2003 wherein the O ficer had accepted the

fact that respondent had exported the goods purchased by the respondent in

the auction and accepted their FormH for the balance 20 M T. sandal wood.

Pl eadi ng i gnorance  of the orders dat ed 22nd February, 2002 and

March, 2003 passed by the District Forest Oficer and the Conmmrercial Sales

Tax O ficer respectively, the counsel appearing for the appellants sought

time to have instructions to that effect.

t he

pre-existin

counsel

10t h

Counsel appeari ng for t he appel I ants t oday fairly concedes

fact that the orders dated 22nd February, 2002 and 10t h March, 2003, as

af oresai d, had been passed and the appell ant has accepted those orders. As

per those orders, the respondent is not liable to pay the sales tax, as has been

t he



hel d by the Division Bench. He, however, insisted that the respondent was

liable to pay the denurrage charges for non-renoval of the goods within the

stipulated period and for being kept the same with the appellant between

25th May, 1999 and 3rd of June, 2000. The delivery of the goods was taken

only on the 3rd of June, 2000.

The Hi gh Court rejected t he simlar prayer and hel d t hat

demurrage charges and penalty were leviable as it was the appellant who

did not rel ease the goods even on payment of 50% of the sales tax

furni shing of bank guar ant ee for t he bal ance 50% as per t he dir

i ssued in WWP No.11782/99 in WP 8343/99. Accordingly the H gh Court

had directed t he appel | ant to rel ease t he goods, if not al r eady
01

wi t hout paynent of any demurrage charges or penalty, as the respondent-

conmpany was not responsible for t he delay and they were agitating their

rights in regard to paynent of sal es tax.

Counsel appeari ng for t he appel I ant s addr essed t he argunent s

limted to the issue of denmurrage charges and accepted the decision of the

Di vi sion Bench insofar as it relates to the liability of the sales tax.

W agree with the view taken by the Hi gh Court t hat

respondent could not be fastened with the Iliability to pay the denurrage

charges or penalty, as the respondent was not responsible for the delay.

no

and

ections

done

t he



Delay, if any, was on the part of the appellant in not releasing the goods in

spite of t he specific directions i ssued by t he Hi gh Court to t hat effe
ct.

Accordingly, the appeals are disnmissed with no orders as to costs.

The  appellants are directed to rel ease the bank guar ant ee

forthw th.



