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Chal l enge in this appeal is to the order passed by a
| earned Single Judge of the Bombay Hi gh Court allow ng a
Wit Petition filed by the respondent.

The respondent filed a Wit Petition before the H gh Court
chal l engi ng the award dated 18th August, 1995 passed by the
I ndustrial Tribunal, Bombay (in short the ’'Tribunal’) rejecting
the reference made to it by the Government of Mharashtra
under the Industrial D sputes Act, 1947 (in short the "Act’) on
the ground that the respondent-Union was not able to
establish master and servant rel ati onship between the all eged
wor kimen represented by the Union and the present appell ant
(hereinafter referred to as the “Conpany’). The entire dispute
arose on account of the services of the alleged workmnen
represented by the Union, being tern nated.

Stand of the Union in a nutshell is as foll ows:

The Reference was in respect of about 30 worknen
involved in the dispute. The Union represents the enpl oyees
who are called "Retainers" by the Company. These enpl oyees
sought pernmanent absorption and other reliefs fromthe
Conpany. The Conpany i s engaged in the business of
manuf acturing, selling and servicing of electronic itens,
mai nly Tel evi si ons. Between the years 1972 and 1978, the
Conpany engaged these 30 persons as Technicians initially on
a contract basis for a period of four years. Sonme of these
Techni ci ans were then nade pernanent as either Tradesnen
or Scientific Assistants or Assistant Technical Oficers. These
30 enpl oyees obtai ned enpl oynent after responding to an
advertisenent issued by the Conpany for engagi ng Service
Engi neers on retainer basis. The enpl oyees were sel ected
pursuant to a witten test and oral interview After selection
they were required to undergo practical training which was
i nparted by the Conpany for a period of three nonths. After
the training period was conpleted, contracts were entered into
bet ween t he Company and each of these 30 enpl oyees.

According to them the contract which | abels each of them as
"Retai ner" was nothing but a paper arrangenent between
thensel ves and the Conpany who did not want to inplenent
certain |labour laws. Although the service contracts were
treated as individual contracts, the Union has averred that the
wor kmen wer e under the supervision of the Conmpany and no
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i ndependent decision could be taken by these enpl oyees. The
enpl oyees raised a demand for pernanent absorption in

enpl oyment and for all other service conditions which were
applicable to other enployees. As this was not granted by the
Conpany, the Union approached the H gh Court under Article
226 of the Constitution of India, 1950 (in short the
"Constitution’) by filing Wit Petition No.2689 of 1983. This
petition was dism ssed as the petitioner had an alternate
renmedy by approachi ng the nachi nery provided under the Act.
Accordingly, the Union raised a di spute agai nst the Conpany
which was referred for adjudication by the Tribunal. The

di spute pertained to the claimof regularization as well as
certain other demands includi ng wage revi sion nade by the

Uni on on behal f of the enpl oyees.

The Union filed their Statenent of Caimjustifying the
demands made by them for regul arization of the enpl oyees
and absorption and permanency, wage rise, etc. The Union
denonstrated that in fact these enpl oyees were al ways the
wor knmen of the conpany and had wongly been treated as
retainers. It was enphasized in the Statenent of Caimthat
the Company had direct control and supervision over these
enpl oyees who were not abl e to take any independent
decisions in respect of their work. The Conmpany in its Witten
St at ement contended that there was no contract of service
bet ween them and the retainers clainmngto be enployees
since they were i ndependent persons wth whomthe Conpany
had entered into a contract for servicing of Tel evision sets sold
by themto the custoners. It was contended that the industria
di spute referred was not nuai ntai nable as there could be no
di spute between the Conpany and the Retainers. Evidence of
one of the enployee was | ed on behal f of all the 30 enpl oyees
before the Tribunal. No evidence, oral or docunentary, was |ed
by the Conmpany. On a consideration of the docunments as well
as oral evidence, the Tribunal by an Award rejected the
Ref erence as not maintainable. It decided as a prelimnmnary
i ssue as to whet her enpl oyee-enpl oyer rel ationship was
established. The Tribunal came to the conclusion that the
Retai ners had individually entered into contracts with the
Conpany for service of repairing the Tel evision sets sold by
the Conpany and that there was no nmaster and servant
rel ati onshi p between the conpany and the 30 persons who
clainmed to be enpl oyees. According to the Tribunal, the
evidence clearly indicated that these 30 persons were nerely
contractors and there was no direct nexus of master and
servant relationship between them The Tribunal’s decision
was assailed before the H gh Court by a wit petition filed by
the Union. The primary stand of the Union-wit petitioner
was that the evidence adduced clearly established that a paper
arrangenent was erroneously accepted by the Tribunal as the
reality. Master and servant relationship was clearly
est abl i shed.

Per contra, the Conpany supported the reasoni ngs given
by the Tri bunal

Consi dering the rival submissions, H gh Court by the
i mpugned judgment held that it was for the appellant to
establish that there was no naster and servant rel ationship
between the parties and the nenbers of the Union were not
wor kmen wi thin the neaning of the expression "worknan"
under Section 2(s) of the Act. The Hi gh Court was of the
further view that the Conpany had not established either
that the nenbers of the Union were not workmen or that the
enpl oyer enpl oyee rel ati onship does not exist. Accordingly,
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the wit petition was allowed and the parties were directed to
appear before the Tribunal for further hearing of the reference.

In support of the appeal, it was inter alia subrmitted as
foll ows:

The Corporation was entering into individual contracts
with the Service Engi neers/Licencees and, there was no
conpul si on of whatsoever nature on themto enter into the
contracts year after year. Some of the workmen al so opted for
working with the Conpany in terms of those individua
contracts, as they found the sanme to be such nore lucrative
and payi ng rather then being regul ar enpl oyees of the
Conpany.

There are no regul ar posts |ike Service Engineers or the
Li cencees or Retainers in the conmpany and such contracts are
entered into by the Conpany to attend the additional work as
and when required in accordance with ternms and conditions of
the contracts. The regul ar enpl oyees are governed by the
Servi ce condition as applicable to the Conpany, whereas the
Servi ce Engi neers/Licencees are governed by the individua
contracts signed by themw.th the Conpany. It is quite
evident that service conditions under which the regular
enpl oyees of the Conpany function are totally different and
i nconmpar abl e and, therefore, there cannot be sinilar wages for
di fferent kind of work under different conditions applicable to
di fferent categories of persons. So the demand of
regul ari zati on of the enploynent of the Service Engineers is
not mai ntai nable. They were only required to attend the
conplaints received in respect of T.V. sets allotted to them and
they were not doing any other work in connection with the
sai d sets, whereas the regul ar enpl oyees of the conpany are
required to do other work in addition tothe servicing of the
T.V. sets manufactured by the Conpany. The ternms of the
enpl oyment of the regul ar enployees of the conpany are
governed by the standing orders of the Conpany under the
I ndustrial Enploynent (Standing Orders) Act as well as 'the
provi sions of the Act whereas the ternms of the enpl oynent of
the Service Engi neers/Licencees are governed in ternms of
i ndi vidual contracts entered into by the Conpany with them
Assumi ng wi thout admtting that the Service Engineers are
required to be absorbed by the Conmpany, then the sane al so
is practically inpossible for the Conpany to inplement, as the
Conpany is the Central Government Undertaking, and it is
governed by the directions of the CGovernment. Regul ar
enpl oyees are required to work for fixed and regular hours.
The Service Engi neers/Licensees were not required to adhere
to follow any specific schedule or routine. The Service
Engi neers cannot claimany regularization or absorption in the
Conpany and, hence they are not entitled to parity of wage
scal es and other benefits which are provided to the regul ar
enpl oyees of the Conmpany. The Service Engineers are required
to work as per their convenience w thout any interference of
what soever nature fromthe Conpany. It is quite evident that
the nature of duties perfornmed by the regul ar enpl oyees of the
Conpany and Service Engineers are quite different and
di stinct and, the sane cannot be conpared. It is subnitted
that regul ar enpl oyees were totally at the disposal of the
Conpany during their duty hours and they were under its
di rect supervision, control and managenent, whereas the
Servi ce Engi neers/Licencees were not under any such
supervision, control or nmanagenent and, so al so they were
required to work as per their conveni ence and, their services
were not avail able to the Company during any fixed or
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particul ar hours or as per its convenience.

In response, |earned counsel for the respondent
submitted that the H gh Court’s view was correct. It took note
of the relevant factors. Hence, no interference is called for.

We find that the H gh Court accepted that the onus was
on the persons claimng to be workmen to prove that they are
wor kmen as defined in the Act. It canme to a peculiar
conclusion that since prelimnary i ssue was raised by the
enpl oyer the onus shifts to it.

It is not in dispute that the claimnts were retained for a
very long period of time by the appellant on the basis of a
contract entered into between them and the conpany. Dispute
was raised in respect of permanency, absorption
regul ari zati on and pay scale only in 1992 and, therefore,
appeared to be an afterthought and a highly belated claim No
reason was set out as to why such bel ated denand was rai sed
That itself was indicative of the fact that the concerned
persons were of the view that they were retainers and did not
have any master and servant relationship with the conpany.
The agreenents indicate that they were entered into for a
period of few nmonths. A mninmum 250 sets in a year was
allotted to each retainer. The agreenent to appoint as Service
Engi neer s/ Li censees as retai ner contai ns sone clauses which
t hrow consi derabl e |ight.

"1. \ 005\ 005\ 005\ 005. On successful conpletion of the
training, the retainer will be allotted ECTV sets

to be maintai ned by him-  This agreenent

expires 12 nonths fromthe date of all otnent

of TV sets.

XXX

5\005..the Licensor shall pay to the Retainer at
Rs. 90/ - per set year for ECTV sets allotted to
hi m out of those covered by warranty and

Annual Service Contract with

ECTW 005\ 005However the allotment will be so
arranged that any point of time, a m nimum of
250 ECTV sets will be maintained by the
retainer.

XXX

9. The retainer should nom nate alternative
retainer authority by ECIL to attend

conplaints pertaining to the TV sets allotted to
himand informthe ECIL office in witing of
such an arrangement before absenting hinself
fromwork. In the absence of such

arrangenent, the Licensor will arrange to

attend such pendi ng conpl ai nts and charge

the Retainer at Rs.10/- per conplaint plus the
val ue of spares used.

XXX

15\ 005. . During the subsistence of this contract
inregard to the construction or interpretation
of the ternms and provisions hereof or otherw se
howsoever in relation thereto or in any way
touching on this agreenment, such dispute or
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difference shall be referred to the decision of
two arbitrators one each to be named by either
party and thereupon all the provisions of the
Indian Arbitration Act (Act X of 1940) or any
other statutory nodification thereof for the
time being in force shall be applicable.™

It is to be noted that this Court had occasion to deal with
a simlar issue. By order dated 16.8.1989 in SLP (Givil)
5169/ 1989, it was observed as foll ows:

"After hearing the | earned counsel for
both the parties and on a consideration of the
facts and the circunstances of this case we
direct that the contracts which have been
term nated al ready should be renewed on the
sane ternms and the petitioners will be
permtted to work on the basis of this contract.
As regards other whose contracts are yet to
and their -contracts will be renewed as soon as
the present terns ends and they will also be
permitted to work on the basis of the sane
terns of the contract. W do not find any basis
for the contention/that the Agreenent-in-
guestion are contracts of service.

If there is any shortage of work then the
avail abl e work will ‘be equally distributed
anmongst the service engineers. Fresh
appoi ntnents may be considered if the
guantum of work justifies.

The wit petition pending before the High
Court are disposed off.

The special |eave petition is disposed of
accordingly."

Though clarification was | ater on sought for and this
Court clarified that where the contracts are different and
contai n clauses which exclude the application of the decision
in the earlier batch, they should not be held to be bound by
the original decision. 1t is accepted that against the decision
inwit petitions filed by alnpst simlarly situated persons
bef ore the Del hi Hi gh Court, which dismssed the claim by
order dated 15.3.1989 in C W No.2855/88 this Court was
noved and order dated 16.8.1989 was passed. Though the
Hi gh Court in the present judgnment referred to a decision of
the |l earned Single Judge of the Calcutta Hi gh Court -to hold
that enpl oyer enpl oyee relationship existed, the Division
Bench of the said Hi gh Court set aside the order of the |earned
Singl e Judge by its order dated 26.4.2004 in M A.T. No. 1427 of
1998. It is fairly accepted by | earned counsel for the
respondent that there has been no further challenge to the
orders passed by the Division Bench of the Calcutta Hi gh
Court. The Tribunal rightly noted the rel evant features and
observed after nmaking a comparison of the duties of claimnts
and the regul ar enpl oyees that enpl oyer enpl oyee
rel ationship did not exist.

A very inportant conclusion of the Tribunal was that
there are no regular posts |ike Service Engi neers or Licencees
or retainer in the company and such contracts are entered
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into by the Conpany to attend to additional work as and when
required. It was further noted that there is a definite
procedure for appointnent of personnel of the appellant-
Conpany. It was pointed out that the question of designating
the claimants as Tradesmen or Technical Oficer on

per manent basis in the Conpany does not arise as they have
neither requisite qualifications for holding any of the above
posts nor were they enpl oyees of the Conpany and they have
not been enpl oyed after follow ng the procedure required for
appoi nt nent of the personnel of the Conpany. Further

techni cal officers cannot claimto be worknen under the Act
as they did mainly supervisory duties and drew wages
exceedi ng Rs. 1600/-p. m The Conpany was entering into

i ndi vidual contracts with its retainers and there was no
conpul si on what soever to enter into the contract year after
year. As a matter of fact, it was note that some of the worknen
of the Corporationopted for working in terns of those

i ndi vi dual, contracts as they found the sane to be nore

| ucrative and paying rather than bei ng regul ar enpl oyees.
There is nodenial of this position by |earned counsel for the
r espondent

Wth reference to the evidence of the w tness exam ned
by the claimants it is clear that even he (M. Kasbekar) agreed
that the service engineers and the |icencees were independent
contractors. The agreenent signed by them nakes the position
clear. He accepted that no appointnent letter was ever given
by the conmpany. They have not enrolled their names with the
Enpl oyment Exchange.. The first agreenent was signed in
1978. He joined the conpany along with others in view of the
advertisenent regarding retainership. He also accepted that
seven persons as noted above were previously working in the
conpany, but left the service and joined as retainers. They
were aware at the time of signing the agreement about the
service conditions, salary, benefits given to regul ar workers.

It was fairly accepted and admtted that taking into
consi deration that retainership was nore beneficial than the
regul ar service enpl oyees, all the seven enpl oyees |eft the
service of the conpany and accepted the retainership. It was
al so accepted that there were several retainers who were
working in several places |ike Delhi, Calcutta, Lucknow. One
significant adm ssion was that conplaints of T.V. sets were
nmade by the custonmers to the appellant conpany. The
retainers used to visit the conmpany for collecting conplaints,
col l ecting conponents, for receiving paynents and for
repairing the call edback sets. Except for these reasons, they
were not required to go to the conpany.

A further significant adm ssion was that there were
several types of enployees working in the conpany whose
wor k cannot be conpared with that of the retainers. \Wenever
the retainers went on | eave they used to provide a substitute
to the company. The Tribunal al so noted that the w tness has
admtted that the schene was for retainership and there was
no question of his asking for absorption as regul ar enpl oyees.
Till 1989-90 they were getting nore incone than the regul ar
enpl oyees and, therefore, had not sought for regularization
But since 1989-90 they found the regul ar enpl oyees were
getting nore salary than their incone, and, therefore, they
claimed regul ari zation. Further 2.24% deduction towards
I ncome tax was nmade fromthe bills of the retainers in view of
the contract and that was not applicable to the case of salaries
of the regul ar enpl oyees. He accepted that he did not know
about the nature of work and working hours of the regul ar
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enpl oyees. Factually, it was found that the retainers were
getting Rs.90/- per set. The agreenent was on job contract
basis. In Cause 15 of the agreenent, there was a provision for
arbitration under the Indian Arbitration Act, 1940.

In view of what has been stated, the Tribunal was right in
its view that no enpl oyer enpl oyee rel ati onshi p exi sted.
observations of the H gh Court to the contrary are clearly
unt enabl e because the findings and the reasons given by the
Tri bunal have not been di scussed. No reason has been given
by the Hi gh Court as to how these concl usi ons were erroneous
and perverse. The inevitable conclusion is that the inpugned
j udgrment of the Hi gh Court deserves to be set aside and that
of the Tribunal to be restored and we direct accordingly.

The appeal is allowed. No costs.
27956




