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Petition(s) for Special Leave to Appeal (G vil) No.16327-16328/1998
(From the judgenent and order dated 16/04/1998 in CR 1/98 and judgnent
and decree dated 5-11-1997 in SA 183/1980 of The H GH COURT OF PATNA
AT RANCH!)
JAGASSI DEVI & ORS Petitioner (s)

VERSUS

SHAMBHU RANA & ORS Respondent (s)
(Wth prayer for interimrelief)
( Wth Appln(s). for exenption fromfiling OT. )
( For Final Disposal )

Date : 29/01/2002 This Petition was called on for hearing today.

CORAM :
HON BLE MR. JUSTI CE U. C. BANERJEE
HON BLE MR JUSTI CE BRI JESH KUVAR

Sant osh Kunmar, Adv.,

C. K. Nayak, Adv.,

P.R Tiwari, Adv.,
Pavan Kumar, Adv.

For Petitioner (s)
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For Respondent (s) M. Manoj CGoel, Adv.,
M. Shuvodeep Roy, Adv.,
M. Avinash Kumar Adv. for
M. Brij Bhusan, Adv.

UPON hearing counsel the Court nmade the foll ow ng

ORDER
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Leave granted.
M. Sant osh Kumar | earned counsel appearing for the
appel lants nade his submissions from10.35 a.m to 11.00
a.m
The civil appeals are dismissed in terms of the
signed order. No order as to costs.
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(R K. Dhawan) (D. D. Ji ndal)
Court Master Assi stant Registrar
(Signed order is placed on the file)
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(Arising out of S.L.P.(C) Nos.16327-16328/1998)

Devi & Ors. Appel | ant (s)
versus
Rana & Os. Respondent ( s)
O R D E R@a@
cceeeeece
L..... oo T oo T ...... T ...... T ...... T..J

Leave granted.

These appeals are directed agai nst the Judgnment and
Order of the High Court at Patna. The contextual facts
depict that the respondents herein, as plaintiffs, filed a
civil suit for partition before the Munsif at Chatra as
regards their half share in the suit property appurtaining
to Khata No.16. The plaintiffs contended that the |ands

were raiyati lands and were recorded in the names of two
brothers, namely, Lakshman Badhi and Laliya Badhi, being
sons of Gyani Badhi. They had equal shares in the suit

property and it was specifically recorded in the record of
rights. Lakshman Badhi di ed about 40 years back | eaving
behind three sons, nanely, Sohar Barhi, Late Barhi and
Barhe Barhi and these sons have been arrayed as Defendant

Nos. 1 to3inthe civil suit filed by the respondents
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her ei n. Late Barhi has no son and has only a daughter and
she has been nade as Defendant No.5. It has been the case
of the respondents-plaintiff that after the death of
Lakshman Badhi, his sons and other co-sharers am cably

divided the land to the extent of half and half as agai nst
the total area according to the conveni ence, but wthout,

however, dividing by nmetes and bounds. Laliya Barhi, the
record depicts, remained in continuous possession of the
land which fell to his share and after his death, his

descendants, nanely, the plaintiff-respondents were in
possession and the other half renmined in possession of the
Def endant  Nos. 1 to 4. In the neantime, however,
Def endant No.1 had gifted away not only the latter’s share
but also that of the plaintiffs, to his daughter, nanely,
Def endant No.5 in the civil suit.
The plaintiffs’ suit was contested by the Defendant
Nos. 1 to 3 and 5 by filing a joint witten statenent
while admtting the sane, specifically raised a defence on
the plea of adverse possession since their father being in
possessi on of the land to the excl usion of t he
respondents-plaintiff. The suit was, however, dism ssed by
the learned Trial Judge. The First Appellate Court,
however, also canme to the finding that the suit was not
mai ntainable in the present formbut, however, negatived
EERCTE
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the contention of adverse possession as there was no right,
title and interest declared in favour of the appellants
herein. The matter subsequently went before the Hi gh Court
and the Hi gh Court allowed the appeal by recording reasons
in para 13 to the followi ng effect:
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13. In that view of the matter, | find that
the |learned courts bel ow had conmtted error
of law in dismssing the suit of the
plaintiffs praying partition if their half
share. Their half share not being in any way
dependent on the gift deed of defendant No.5.
The question of declaration of title or for
setting aside the gift deed is of no bearing
in the present suit of partition and the
plaintiffs can very well get their half share
partitioned.

Hence, the appeal is allowed and the suit of
the plaintiffs is hereby decreed prelimnary
for getting partition of their half share of
the suit properties. The plaintiffs should
get cost of all the courts in their favour
The prelimnary decree be drawn up
accordi ngly.

It appears on the factual score, that the High
Court was concerned about the factumof ownership as
regards the execution of the deed of gift. The High
Court proceeded to record that the plaintiffs, being the
respondent s herein, are not concer ned about t he
declaration of the gift deed in favour of the Defendant
No.5 to be void or voidable but are interested about
their half share within the suit property. They could
not be deprived of such right.
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Incidently, be it noticed that the record of
rights itself provides joint ownership and the ownership
has not been curtailed in any way whatsoever by the
declaration of rights so far as the appellants are

concer ned. The acqui esance or wai ver shall have to be
proved against the title or the other co-sharers which is
adverse to the latter. |In the event of there being no

such declaration, the question of execution of a deed of
gift containing that part of the i movable property woul d
not arise. A person cannot confer a title on to sonebody

wi thout having any right or capacity to confer. In our
view, the H gh Court’s judgnent cannot be faulted on any
counts. A person not having any title can not confer a

title on to another. These appeals, thus, fail and are
di sm ssed

Since, the suit is for partition of the property,
the trial court would do well to take steps in the matter
of appoi ntnent of a Conmissioner for partition so that no
further delay is caused in the matter of declaration of
shares anongst the parties.

(BRI JESH KUMAR)
New Del hi ,
January 29, 2002.



