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| TEM No. 1 Court No. 1 SECTI ON XVI
AN MATTER
SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (G vil) No.12861/2000

(From the judgenent and order dated 05/05/2000 in SA 2/90
of The H GH COURT OF CALCUTTA)

COVMNR. , SANCHAI TA | NVESTMENTS Petitioner (s)
VERSUS

PUNJAB NATI ONAL BANK & ANR. Respondent (s)

(Wth prayer for interimrelief and office report)
( For Final Disposal )
Wth

SLP( C) No. 13511/ 2000

Date : 27/03/2001 These Petitions were called on for hearing today.

CORAM :
HON BLE THE CHI EF JUSTI CE
HON BLE MR JUSTICE R C. LAHOTI
HON BLE MR, JUSTI CE DORAI SWAMY RAJU

For Petitioner (s) Jai deep Qupta, adv.

H K. Puri, adv.
For Respondent (s) Bhaskar P. GQupta, Sr. adv.
Amar endra Nath Dawn, adv.
B.K. Satija, adv.

A. K. Roy, adv.
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UPON hearing counsel the Court nmade the foll ow ng

ORDER
........ [ [
SP2
Leave granted.
The appeals are disposed of in ternms of the signed
order. No costs.
. SP1

(Neena Ver ma) (Prem Prakash)
Court Master Court Master

Signed order is placed on the file.
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I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 2400 CF 2001@@
666000000660 0000066000000600:
(@ Speci al Leave Petition (C) No.12861/2000)

Conmi ssi oner, Sanchaita | nvestnents .... Appellant
Ver sus
Punj ab Nati onal Bank & Anr. .... Respondents
W THG®
Cccc

ClVIL APPEAL NO. 2401 CF 2001@@
660000000600 0000060000000600:
(@ Special Leave Petition (C No.13511/2000)

OR D E Ra@

Leave granted in both special |eave petitions.

The Division Bench of the High Court of Calcutta, by
its order dated 05.05.2000 (inpugned through SLP(C) No. 12861
of 2000) found that the observations of the Commi ssioner
(appel | ant herein) to the effect that the deed of
assignnent, dated 31st July, 1982 of the Bank was "a nyth,
pure and sinple" and that the sane could not be accepted to
and that the story of "overdraft facility" was an
afterthought, were erroneous. After going through the order
of the |earned Conmissioner, we are in agreenent with the
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Di vision Bench of the H gh Court. Keeping in view some of
the observations nade by the Conmissioner in the order
i mpugned before the Hgh Court, the finding that the
advancenent of the anmount of Rs. 26,50,000/- by the Bank was
"a nyth" cannot be sustained. The Division Bench rightly
opi ned :

" And on an over al
consideration of the relevant facts
and circunstances, we are firmy of
the view that the Bank having
establi shed beyond any doubt (This
actually is an admtted fact) that
the Bank had advanced the aforesaid
anobunt to the Conpany and that the
Conpany had received this anount
from the Bank through the aforesaid
facility of the grant of overdraft,
there is no reason whatsoever why



the Bank should be deprived to its
claim for the return of the said
noney. Bank undoubt edly is the
guarantor of the Conpany and once
the Bank’s claim is established,
denying to the Bank the repaynent of
the anount will be unjustifiable."

After having thus observed, the Division Bench went
on to hold:

"W allow the Appeal, set
aside the order of the | ear ned
Conmi ssioner and direct himto pay
to the Bank the principal anmount of
Rs. 26, 50, 000/ - from out of t he
anmounts |lying with him within a
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period of three nonths from today.
Since we are told t hat t he
Commi ssioner has with himat present
anount s I ying in excess of
Rs. 26, 50, 000/- we see no difficulty
in the Commi ssioner arranging to pay
the aforesaid anount to the bank
within the aforesaid period. W
therefore direct that until the
Commi ssioner pay this amunt to the
Bank, he shall not use the anount
lying with himfor any other purpose

except to nmeet t he routine
adm nistrative expendi ture and
routine administrative costs. | f

the amount is not paid within a
period of three nonths from today,
the Comm ssioner shall be liable to
pay to the Bank interest on the
af oresai d princi pal anount of
Rs. 26, 50, 000/ - @ 12% per annum The
interest liability shall in that
event start accruing from today
itself and shall go on till the
anount is actually paid.”

By filing GA No.2244 of 2000 in Special Appeal No.2
of 1990, the appellant - Conm ssioner sought a review of the
above directions regarding disbursenent of an anount of
Rs. 26,50,000/- to the Bank wthin a fixed period in
preference to other unsecured creditors.

On 24th July, 2000, Conmi ssioner’s prayer for review
was rejected. GCvil Appeal arising out of SLP (C No.13511
of 2000 has put in issue the said order dated 24th July,
2000.
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After hearing |earned counsel for the parties and
examning the record, we are of the opinion that since the
pl ea of Punjab National Bank against an order of attachnent
had failed before the H gh Court of Calcutta and that order
was sustained by this Court, the position of the Bank in so
far as the noney it had advanced through overdraft facility
is concerned, can not be any better than that of an
unsecured creditor since the Bank is not a decree hol der

The question whether the Bank ought to be treated at
par wth other unsecured creditors and pari-pasu or whether
it has any preferential right or a priority of claim over
the ot her unsecured creditors, as convassed on behal f of the
Bank before us, has not been gone into by the Division Bench
of the High Court. Wile issuing the direction for naking
paynent to the Bank of Rs.26,50,000/- within a specified
time, no opinion has been expressed by the Bench as to how
the Bank has to be preferred over the other unsecured

creditors. Wthout giving reasons, for the direction
(supra) order for disbursenment in favour of Bank shoul d not
have been nade. To say the least, it was not a correct
appr oach. The Division Bench of the High Court ought to
....5/-
5:

have considered the question of preferential right of the
Bank, admittedly an unsecured creditor, over other unsecured
creditors and passed appropriate orders. W, accordingly,
set aside the direction re: disbursenent (supra) and renmit
the matter to the Division Bench of the High Court to decide
the question whether Punjab National Bank has any prior
claim or preferential right over the other unsecured
creditors and to pass appropriate orders after hearing the
parties.

By our order dated 28th August, 2000, while issuing
notice in the special |eave petition, we had directed that
the amount of Rs.26,50,000/- shall not be disbursed to the
depositors and wll remain invested in a short term fixed
deposit initially for six nonths. W are inforned that the

anount is still lying in fixed deposit, which receipt has
been renewed fromtime to time. We direct that said anmount
shall continue to remain in fixed deposit till the matter is

decided by the Division Bench of the High Court. It shall
be open to the Division Bench of the High Court to pass
appropriate orders for disbursenent of the anbunt at the
conclusion of the hearing by varying/ nodifying or vacating
...6/-
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our order dated 28th August, 2000. The Division Bench is
requested to dispose of the matter re: disbursement of
the anount expeditiously. Learned counsel for the parties
are at liberty to nake a nention before the Division Bench
of the High Court.

Both the appeals are disposed of in the above terns.
No costs.



New Del hi,
March 27, 2001. ( DORAI SWAMY RAJU )



