xz| TEM NO. 1F COURT NO. 3 SECTION |1 VB

SUPREME COURT COF I NDI A
RECORD OF PROCEEDI NGS
C. A No. 3483/2009 @
Petition(s) for Special Leave to Appeal (Civil) No(s).18250/2007

(From the judgenent and order dated 29/05/2007 in FAO No. 2041/ 2006 of The
H GH COURT OF PUNJAB & HARYANA AT CHANDI GARH)

NATI ONAL | NSURANCE CO. LTD. Petitioner(s)
VERSUS

SARQJ & ORS. Respondent ( s)

Date: 12/05/2009 This Petition was called on for judgnent today.

For Petitioner(s)
Dr. Meera Agarwal , Adv.

For Respondent (s)
Dr. Sushil Bal wada, Adv.
Hon' bl e M. Justice S.B. Sinha pronounced Judgrment of
the Bench conprising H's Lordship and Hon'ble Dr. Justice
Mukundakam Shar ma.
Leave granted.
The appeal is di snmissed with costs. Counsel ' s fee

assessed at Rs. 10, 000/ -

(Suman Wadhwa) (Pushap Lata Bhardwaj)
Court Master Court Master
Si gned Reportable Judgnment is placed on the file.
REPORTABLE
IN THE SUPREME COURT OF | NDI A
ClVIL APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO 3483 OF 2009
(Arising out of SLP (C) No.18250 of 2007)
Nati onal | nsurance Conpany Ltd. ... Appel |l ant
Ver sus
Snt. Saroj & Os. ... Respondents
JUDGVENT

S.B. Sinha, J.



1. Leave granted.

2. Appel lant is before us aggrieved by and dissatisfied with a judgnent
and order dated 29.05.2007 passed by a | earned Single Judge of the High
Court of Punjab and Haryana at Chandigarh in FAO No. 2041 of 2006

wher eby and whereunder a First Appeal preferred by the appellant herein
agai nst a judgnent and award dated 03.2.2006 passed by the Mtor Accident
Clains Tribunal, Rohtak directing the appellant herein to pay conpensation
with interest to the respondent, was dism ssed.

3. One Jogi nder Singh, husband of respondent No.1 and father of
respondent Nos. 2 to 4, while riding a two wheeler net with an accident on
29.11.2003 as it collided with a truck. The said truck was insured with the
appel lant by its owner who is respondent No.5 herein.

4. A claimpetition was filed before the Mdtor Vehicles Accident d ains
Tribunal claimng a sumof Rs. 20, 00,000/-. The deceased was an enpl oyee

of Maruti Udyog Linmited and had been drawi ng a sum of Rs.16,110/- per
mont h. The Tri bunal determ ned his inconme at Rs.17,244/- per nonth by

its award dated 3.2.2006. His age was determ ned as 41 years 10 nonths

and 9 days. A mltiplier of 16 was applied to arrive at the anmount of
compensation at a sum of Rs. 22,12, 200/-.

5. A First Appeal preferred by the appellant has been di sni ssed by the
H gh Court by reason of the inpugned judgnment dated 29.05.2007

6. Dr. Meera Agarwal, |earned counsel appearing on behalf of the
appel I ant, woul d urge

1) The Tribunal and consequently the Hi gh Court should have restricted
the award of conpensation only to the sumclainmed by the claimant in the
claimpetition.

2) Provi sions of Schedule Il attached to Section 163-A being applicable
strictly in cases where the inconme of the deceased does not exceed

Rs. 40, 000/ - per annum the multiplier specified therein should not have
been appli ed.

3) The cl ai mants havi ng not di sclosed as to what amount they had
received fromthe insurance conpany and who was the insurer of the scooter
driven by the deceased, the inmpugned judgnment should not be sustai ned.

7. M. A V. Rao, |earned counsel appearing on behalf of the respondents,



on the other hand, supported the inmpugned judgnent.

8. The deceased was occupying the post of Technical in a Weld Shop

Work in Maruti Udyog Limted. Hs net salary was Rs.16,110/- per nonth.

Both the courts bel ow, however, in ternms of the evidences brought on record
found sal ary payable to the deceased at Rs. 17, 244.95 per nonth. Thi s

finding of the Tribunal had not been questioned before the Hi gh Court.
I ndi sputably, again the age of the deceased at the tine of death was

found to be 41 years 10 nonths and 9 days.
9. It has not been denied or disputed that the nultiplier nethod can be
applied for the purpose of determ nation of the amount of conpensation in a
nmotor accident in terms of the provisions of the Motor Vehicles Act, 1988.

We have, however, do not nean to suggest that the nultiplier specified
in the Second Schedul e should be applied autonatically.

In Rani GQupta v. United India |Insurance Conpany & Ors. [2009 (5)
SCALE 439] this Court observed that in an appropriate case, the matter nmay
require consideration by |arger Bench keeping in view paragraphs 5 and 6 of
the Note appended to the Second Schedul e of the Act in terns whereof the
multiplier was to be adopted only in a case of pernmanent total or partial
disability.
10. The Second Schedul e provides for a new pre-determ ned formula for
paynent of conpensation to road accident victins on the basis of age/incone
in a nore liberal or rational way.
If that be so, a question arises as to why the injured claimant and/or heirs
and | egal representatives of the victimin a case of death on proof of
negli gence on the part of the driver of a notor vehicle would get a |esser
anount than the one specified in the Second Schedul e al though both are
simlarly situated. Such a dichotomny, in our opinion, could be resol ved by
finding the applicability of nultiplier in the cases where the victinms have
suffered injuries resulting in permanent total disablenent or permanent
partial disabl enent.
Probably, it is in that view of the matter, there is sone sort of a cleavage of
opinion in the matter of application of nmultiplier. Whereas in one set of

decisions nultiplier specified in the Second Schedul e has been applied, in
anot her set of decisions, a lesser nultiplier was applied. In either set of the

deci sions sonetimes, no principle of law has been laid dowmn. It is, however,

accepted at the Bar that the nmultiplier specified in the Second Schedul e



shoul d be taken to be the guidelines.

11. We may notice a few precedents in this behalf.

In Rani Gupta (supra), it is stated

12. Recently, in United India Insruance Co. Ltd. v. Bindu & Os. [JT
2009(4) SsC 315],

deceased was 32 years. The Court referring to Mallett v. M Mngle [1969

(2) Al

"18. By and large, therefore, the Court had proceeded on
the basis that the nultiplier mentioned in the Second
Schedul e shoul d be taken to be the guide but it may not be.

19. The nultiplier specified in the Second Schedul e may

not be decisive for calculating conpensation in cases of
death. In fact, the word nultiplier has been used only for
the purpose of cal culating danages in the case of pernanent
disability and not in the case of death as woul d appear from
note 5 and 6 appended thereto.

20. The Second Schedul e provides for paynent of the
anount of conpensation to the persons whose incone is
fromRs. 3,000/- to Rs.40,000/- per annum depending

upon the age of the deceased; as for exanple if the age of the

deceased is 15 years, the anpbunt of conpensation payabl e
woul d be 60, 000/ -, but where the annual incone is

Rs. 3,000/ -, a sum of Rs.50,000/- has been specified

therefor even if the age of the deceased is between 35 to 65
years.

21. The Parlianment had, therefore, thought that

Rs. 50, 000/ - shoul d be the mnini rum anount of

conmpensation payable to |l egal representatives of those
persons whose annual incone is Rs.3,000/- per nonth. For
the said purpose, the multiplier specified in the Second
Schedul e has no role to play. Even in absence of the
multiplier in the Second Schedul e, the anount of
conmpensati on payabl e woul d be the same irrespective of the
mul tiplier specified therein."

ER 178] and ot her decisions preceding the sane, opined
"11. In both CGeneral Manager, Kerala State Road

Transport Corporation, Trivandrumyv. Susanma Thonas
(Ms.) and Ors. [1994 (2) SCC 176] and U.P. State Road
Transport Corporation and Ors. v. Trilok Chandra and O's.
[JT 1996 (5) SC 356; 1996 (4) SCC 362], the multiplier
appears to have been adopted by this Court taking note of
the preval ent banking rate of interest.

12. In fact in Trilok Chand s case (supra), after reference to

Second Schedule to the Act, it was noticed that the sane
suffers fromnmany defects. It was pointed out that the sane
is to serve as a guide, but cannot be said to be invariable
ready reckoner. However, the appropriate highest

multiplier was held to be 18. The highest multiplier has to
be for the age group of 21 years to 25 years when an
ordinary Indian Citizen starts independently earning and
the | owest would be in respect of a person in the age group
of 60 to 70, which is the normal retirenent age.

13. Keeping in view the paraneters indicated above it would
be appropriate to fix the multiplier at 13 and the rate of
interest at 6% p.a. The MACT shall work out the

this Court applied the nultiplier of 13 where the age of the



entitlenents on the aforesaid basis."

13. Rel i ance has been placed by Dr. Agarwal on a decision of this Court in
United India Insurance Co. Ltd. Etc. v. Patricia Jean Mahajan & Os.

[ (2002) 6 SCC 281], wherein nultiplier of 10 has been used where the
deceased used to get salary in US $.

Yet again in The Managing Director, TNSTC Ltd. v. K. Bindu & Os.

[ (2005) 8 SCC 473], this Court held :

"14. The multiplier method involves the ascertai nment of
the | oss of dependency or the multiplicand having regard to
the circunstances of the case and capitalizing the
mul tiplicand by an appropriate nultiplier. The choice of the
multiplier is determned by the age of the deceased (or that
of the claimnts whichever is higher) and by the cal cul ation
as to what capital sum if invested at a rate of interest
appropriate to a stable econony, would yield the
mul tiplicand by way of annual interest. In ascertaining this,
regard should also be had to the fact that ultimately the
capital sum should al so be consuned-up over the period for
whi ch the dependency is expected to last."

Rel i ance has al so been placed on Tani|l Nadu State Transport

Corporation Ltd. v. S. Rajapriya and two O's. [(2005) 6 SCC 236], wherein it
was held :

"12. The multiplier method involves the ascertai nment of

the | oss of dependency or the multiplicand having regard to

the circunstances of the case and capitalizing the

mul tiplicand by an appropriate nultiplier. The choice of the

multiplier is determned by the age of the deceased (or that

of the claimnts whichever is higher) and by the cal cul ation

as to what capital sum if invested at a rate of interest

appropriate to a stable econony, would yield the

mul tiplicand by way of annual interest. In ascertaining this,

regard should also be had to the fact that ultimately the

capital sum should al so be consuned-up over the period for

whi ch the dependency is expected to last."
14. The amount of conpensation which is required to be deternined by the
Tribunal mnust be just. In certain situations as for exanple in the case of the
death of only son to a nother, no nonetary conpensation woul d be
sufficient. Wher eas t he court, whil e det ermi ni ng t he anount of
compensati on, should consider the anount of monetary |oss which had been
and woul d be suffered by the heirs and | egal representatives of the deceased,
the sane should not be a windfall. It is for the aforenentioned purpose, not
only the take hone salary is to be taken into consideration but al so other
al | ownance and perks which woul d have benefited the entire fanmly. [ See

National |nsurance Co. Ltd. v. Indira Srivastava & Ors. [(2008) 2 SCC 763].

15. The prospective |oss of future earnings should al so be borne in mnd.



The quantum of compensation nust be determined on certain | ega

princi pl es. The deceased mi ght have a bright future prospect. He woul d
have been, in nornmal situation, considered for pronotion i mediately.

Although rigid tests are difficult to be laid down, any kind of hypothesis, as
far as possible shoul d be avoi ded.

In Abati Bezbaruah v. Dy. Director Ceneral Ceol ogical Survey of India
& Anr. [(2003) 3 SCC 148], this Court observed

"11. It is now a well settled principle of |aw that the

paynent of conpensation on the basis of structured fornula

as provided for under the Second Schedul e shoul d not

ordinarily be deviated from Section 168 of the Motor

Vehi cl es Act |ays down the guidelines for determ nation of

the amount of conpensation in terns of Section 166

thereof. Deviation of the structured fornula, however, as

has been held by this Court, nmay be resorted to in

excepti onal cases. Furthernore, t he anount of

compensation should be just and fair in the facts and

ci rcunmst ances of each case.™

In this case, t he deceased was a technician enpl oyed in

Mul ti national conpany. The Tribunal as also the H gh Court while
determ ning the anpbunt of conpensation did not bestow its consideration to
future prospects. It is trite that the Court should look into the
circunmst ances of each and every case for arriving at a just conpensation
Hi s future prospect has not been taken into consideration. In case of this
nature, therefore, we do not think that application of nmultiplier of 16 was
on a higher side.
16. Submi ssion of M. Agarwal that the Court should have awarded only
the sumclained by the claimant, in our opinion, is not correct.
17. Contention raised on behalf of the appellant that the claimant had not
di scl osed as to what anount they had received fromthe insurance conpany
with whom the scooter driven by the deceased was insured cannot be
considered by us for the first time as no such contention has been raised
before the courts below The |egal representatives of the deceased exani ned
t hensel ves as wi t nesses. They shoul d have cross-exam ned on the said
quest i on. The i nsurance conpany coul d have found out from ot her

i nsurance conpany also as to whether, in fact, a claimhad been advanced

and whet her insurance conpany paid any anount to them
18. For the reasons aforenentioned, there is no nerit in the appeal. It is

di smissed accordingly with costs. Counsel’s fee assessed at Rs. 10, 000/-.



[ Dr. Mukundakam Shar nma]

New Del hi ;
May 12, 2009



