Crl.A No. 904 CF 1998

L....... T....... T....... T....... T....... T....... T....... T....... T R
Item No. 105 Court No. 11 Section IIA
Supr emne Court of I ndi a

Record of Proceedi ngs

Crimnal Appeal No. 904/1998

Bal asubr amani am ... Appel lant (s)
ver sus

State by S.I. Police, T.N. and Anr. ... Respondent (s)

Date: 6.9.2001 This appeal /appeals were called on for hearing

CORAM

For Appellant (s)

For Respondent (s)
(State)

. PA

t oday.

HON BLE MR JUSTICE U.C. BANERIJEE
HON BLE MR JUSTICE N. SANTOSH HEGDE

V. Krishnanurthy, Adv.
V. Bal achandr an, Adv.
Sent hi| Jagadeesan, Adv.

S. Bal akri shnan, Sr. Adv.
Revat hy Raghavan, Adv.
Rakesh Gar g, Adv.

K. Ramanoort hy, Sr. Adv.
VJ Franci s, Adv.

Pl Jose, Adv.

A. Radhakri shnan, Adv.
GD CGupt a, Adv.

SSS55 555 OSSR

UPON hearing counsel the Court nade the foll ow ng
ORDER

The instant appeal involves a question as to whether
the bar under Section 195 (1)(b)(ii) of the Code of Crinina
Procedure would apply as against a private conplaint for an
of fence under Section 467 and 471 of the Indian Penal Code even
in respect of a document which was forged before it was filed
into Court. Apparently, divergent views have been expressed by
this Court. I n Gopal akri shna Menon and Anr. Vs. D. Raj a@®

660 0606006060060600606006606006000; cceeceece
Reddy and Anr. ( 1983 (4) SCC 240) a two-Judge Bench came to a@@
6000600060006

conclusion that even in respect of such a docunent which was
forged before filing it into Court, the bar under Section 195

2

(1)(b)(ii) would apply. Subsequently, however, in the case of
Sachida Nand Singh and Anr. Vs. State of Bihar and Anr.@@

(660000000600 0000660000006060000: 66000000060 000000660000000;
(1998 (2) SCC 493) the decision in Gopal akri shna Menon’s case@®@
(6660000006600 00000600:

(supra) stands expressly over-ruled and this Court canme to a
definite conclusion other than one what was stated in Sachi da@@
Cccceece
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Nand's case (supra). For conveni ence sake, paragraphs 11

Ccceece
12 of t

he judgment in Sachi danand’s case are set
(6660000006600

her ei nbel ow:

"The scope of the prelimnary enquiry envi saged

n Section 40(1) of the Code is to ascertain

whet her any offence affecting adm nistration of

J
d
i
t
t
I

ustice has been committed in respect of a
ocurment produced in court or given in evidence
n a proceeding in that Court. |In other words,
he offence should have been commtted during
he tine when the docunent was in custodia
egis.

It would be a strained thinking that any offence

nvol ving forgery of a docunment if conmtted far

outside the precincts of the Court and |ong
before its production in the Court, could also
be treated as one affecting administration of

i
r

ustice nmerely because that docunent |ater
eached the court records.”

and @@
out @@

During the course of hearing before this Court,

however,

| earned senior counsel appearing for the State

of

Tam | Nadu contended that after the decision in Sachi da Nand’ s@@
0606060606000

SCCam
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case, this Court had an occasion to deal with a simlar issue
in MS. Alhawat Vs. State of Haryana and Anr. ( 2000 (1)
Cccceeeeececece (660 06060060600606006600660066:
278) and expressed a different view as has been |aid down
Sachi da Nand' s case. @@
6000600060006 0:
Incidentally, it should be noticed here that

t he

decision in Sachida Nand’s case was not placed before the Court @@

for consideration and this Court in that case cane to

concl usi on

660000006600 00:
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as recorded in paragraphs 5 and 6 which

conveni ence sake are al so set out hereinbel ow

"The contention of the appellants is that if the
offence alleged is with respect to a docunent
whi ch reached the Court then the aforesaid bar

0

perates, no matter whether the offence was

comritted before or after its production in
court. In other words, according to t he
appel lants, the decisive event for attracting

t

he bar is the production of the docunent in the

Court.

A

reading of the clause reveals two main

postul ates for operation of the bar nentioned
t here. First is, there nust be allegation that
an offence ( it should be either an offence
described in Section 463 or any other ofence
puni shabl e under Sections 471, 475, 476 of the

PC) has been commtted. Second is that such

a
for
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of fence shoul d have been conmitted in respect of
a docunment produced or given in evidence in a
proceeding in any court. There is no dispute
before wus that if forgery has been conmitted
while the docunent was in the custody of a
court, then prosecution can be [launched only
with a conplaint made by that Court. There is
also no dispute that if forgery was committed
with a docunent which has not been produced in a
court then the prosecution would Iie at the
instance of any person. If so, wll its
production in a court make all the difference?"

In view of the apparent consistency, we do fee

t hat

the matter requires to be placed for consideration before a

| ar ger

bench and hence the nmatter to be

| earned Chief Justice for appropriate orders.
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