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Leave granted.
2. Thi s appeal , by special |eave, has been filed challenging the
j udgrment and order dated 13.12. 2002 of the Bonbay Hi gh Court by
which the wit petition filed by respondent no.1, Grish Jayanti La
Vaghel a was al | owed.

3. Respondent no.1, Grish Jayanti Lal Vaghel a was appointed as
Drugs | nspector on 11.3.1996 on short termcontract basis on a fixed
salary for a period of six nonths fromthe date of joining or till the

date the candi date sel ected by Union Public Service Conmi ssion

(UPSC) joined duty on regul ar basis, whichever was earlier. The
appoi nt nent of respondent no.1 was renewed after every six nonths
with short breaks and it continued for over five years. An
advertisenent was issued by the UPSC on 24.3.2001 for making

regul ar selection on the post of Drugs Inspector. Under the rel evant
recruitnment rules nade in exercise of powers conferred by proviso to
Article 309 of the Constitution, the upper age limt for making direct
recruitment is 30 years, which is relaxable for CGovernnment servants
upto five years in accordance with the .instructions or orders issued by
the Central Government. Respondent No.1 had becone over-age by

two years at the tine when the advertisenent was issued and
consequently he submitted an application to the Administrator, Union
Territory of Daman and Diu (for short "Administrator") for issuing
hi m an age rel axation certificate. Since there was no response,
respondent no.1 filed an Original Application on 16.7.2001 before /the
Central Administrative Tribunal, Bonbay (for short "Tribunal")
praying that a direction be issued to the Adnministrator/ to issue himan
age relaxation certificate. The Tribunal vide its order dated
17.7.2001 directed the Administrator to decide the representation
made by respondent no.1. Meanwhile, respondent no.1 was
provisionally allowed to appear in the interview On account of
refusal of the Admi nistrator to grant age rel axation certificate,
respondent no.1 filed second Oiginal Application before the

Tri bunal which passed an interimorder to the effect that any
appoi nt nent nade on the post of Drugs |nspector would be subject to
the outcome of the Original Application. Nearly 5 nonths after the
interview, the UPSC cancel |l ed the candi dature of respondent no.1 and
recommended t he nane of respondent no.4, Naresh Sharma for the

post of Drugs |nspector. The contract appoi ntment given to
respondent no.1 cane to an end on 30.9.2002 and it was not extended
any further. The second Oiginal Application was dism ssed by the

Tri bunal vide order dated 21.6.2002 on the finding that the
appoi nt nent of respondent no.1 was made only on short term contract
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basi s and he had not been appointed by foll owi ng the recruitnent

rules and further that the intention of the Government was to provide
rel axation in age only to regular CGovernnent servants and not to those
who have been appoi nted on ad hoc basis de hors the rules. Feel i ng
aggrieved by the aforesaid decision of the Tribunal, respondent no.1
filed a wit petition before the Bonbay Hi gh Court which was

al l owed by the order dated 13.12.2002 and the Adm ni strator was
directed to issue an age relaxation certificate to respondent no.1. A
further direction was issued to the appellant U P.S.C. to consider the
cl ai m of respondent no.1 and for nmaking a recommendation to the
Admi ni strator for issuing himan offer of appointment as Drugs

| nspector.

4, Bef ore exam ning the contention raised by | earned counsel for
the parties, it will beconvenient to set out the order dated 11.3. 1996,
by which respondent no.1 was initially appointed on short term
contract basis.
" ORDER

The Adm ni strator of Daman and Diu and Dadra and
Nagar Haveli is pleased to appoint Shri Vaghela Grish Jantila
to the post of Drugs Inspector on short termcontract basis at a
fixed nonthly rate of Rs.4,720/- (Rupees four thousand seven
hundred and twenty only) and to post himin the Primary Heal th
Centre, Daman for a period of six months only fromthe date of

joining or till the date the Union Public Service Conmi ssion
sel ected candidate joins his duties on regular basis, whichever
is earlier.

Shri Vaghela Grish Jantilal shall stand relieved on
expiry of six months fromthe date of joining or on the date the
Uni on Public Service Comm ssion selected candidate joins his
duties on regul ar basi s whichever is earlier

By order and in the nane of the Adnministrator of Daman
& Diu & Dadra & Nagar Haveli."

The af oresai d appoi ntrment order was renewed fromtinme to
time with short breaks of few days. At the time when the UPSC
i ssued the advertisenment on 24.3.2001 for naking regul ar selection on
the post of Drugs |Inspector, respondent no.1l was working on the said
post on contract basis. As already stated, under the rel evant
recruitment rules for the post of Drugs Inspectors, the upper age linit
for direct recruitnment is 30 years, which is rel axabl e forGover nnent
servants upto 5 years in accordance with the instructions or orders
i ssued by the Central Governnent. If respondent no.1 was a
CGovernment servant, he would be eligible for relaxati on of upper age
[imt. The Tribunal has held that respondent no.1 was not a
Governnment servant and was, therefore, not eligible for relaxation-in
upper age limt. This view of the Tribunal has been reversed by the
Hi gh Court. The crucial question which requires consideration is
whet her a person working on a short termcontract basis can be said to
be a Government servant.

5. The probl em of defining what is an enpl oyer -and enpl oyee

rel ati onship and what is an independent entrepreneurial dealing
frequently arises before the courts. Difficulty arises in defining what
is a "contract of service" and what is "contract for service". In

Cassidy v. Mnistry of Health (1951) 1 Al ER 574, after referring to
sone earlier decisions, it was held that in a "contract for services" the
master can order or require what is to be done, while in the other case
(a contract of service) he can not only order or require what is to be
done but direct howit shall be done. The House of Lords in Short v.

J. & W Henderson, Limted (1946) 174 Law Tinmes 417, |aid down

the attributes of enployer-enpl oyee rel ationship which have been
followed in later decisions. |In this case the appellant, who was a dock
| abourer, sustained injuries by accident and cl ai ned conpensati on

agai nst the respondents under the Wrknen's Conpensation Act,

1925. The respondents contended that the appellant was not a
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wor kman wi thin the nmeani ng of Section 3(1) of the said Act but was a
nmenber of a joint stevedoring adventure. The House laid down the
following four indicia of contract of service, nanely, (a) the naster’s
power of selection of his servant; (b) the master’s responsibility of
payment of wages or other renuneration; (c) the master’s right of
suspensi on or dismissal; and (d) the master’s right to control the

net hod of doing the work. It was al so observed that a contract of
service may still exist if sonme of these elenents are absent altogether
or, present only in an unusual formand that the principal requirenent
of a contract of service is the right of the master in sone reasonable
sense to control the method of doing the work, and that this factor of
superintendence and control has al ways been treated as critical and
decisive of the legal quality of the relationship

6. Though in nmany cases the inportance of the factor of
superi ntendence and control has been enphasi zed but that is not the
determining test. I'n Morren v. Sw nton and Pendl ebury Borough

Council (1965) 2 Al ER 349, Lord Parker, C.J. held that
superintendence and control cannot be the decisive test when one is
dealing with a professional nan or a man of sone particular skill and
experi ence. I nstances of that have been given in the formof the
master of -a ship, an engine driver, a professional architect or a
consul ti ng engi neer. I'n such cases there can be no question of the
enpl oyer telling himhow to do work; therefore, the absence of

control and direction inthat sense can be of little, if any, use as a test.
In Argent v. Mnister of Social Security (1968) 3 All ER 208, it was
observed that though in earlier cases it seens to have been suggested
that the nost inportant test, if not the all inportant test, was the
extent of control exercised by the enpl oyer over the servant but as the
devel opnent of law in recent tinmes in this field indicates, the
enphasi s has shifted and no | onger rests so strongly on the question of

control. Control is obviously an inportant factor. In sone cases it

may still be the decisive factor, but it is wong to say that in every

case it is the decisive factor.

7. Rule 2(h) of Central Civil Service (dassification, Control and
Appeal ) Rules, define a CGovernment servant and it reads as under

"2(h) "CGovernnent servant" means a person who \026

(i) is a nenber of a Service or holds a civil post under the

Uni on, and includes any such person on foreign service

or whose services are tenporarily placed at the disposa

of a State CGovernnent, or a |local or other authority;

(ii) is a menber of a Service or holds a civil post under a
State CGovernnent and whose services are temporarily

pl aced at the disposal of the Central Governnent;

(iii) is in the service of a local or other authority and whose
services are tenporarily placed at the disposal of the

Central Covernment."

It will be noticed that under sub-rule (i), a person who is a

nmenber of service or holds a civil post under the Union'is a

CGover nment servant. Simlarly, under sub-rule (ii), a person who is a
nmenber of a service or holds a civil post under the State Governnent

is a Government servant. Therefore, it is a holder of a civil post
whet her under the Union or State Governnment, who will be a

Government servant for the purposes of the Central G vil Services
(Cassification, Control and Appeal) Rul es. We are not concerned

here with sub rule (iii) whereunder a person in the service of a local or
ot her authority and whose services are tenporarily placed at the

di sposal of the Central CGovernnent gets the status of a Governnent
Servant .

8. There are several decisions of this Court wherein the concept of
civil post has been explained and the first decision on the point is
State of Assamv. Kanak Chandra Dutta AIR 1967 SC 884. In this

case the respondent who was a Mauzadar in the Assam Val |l ey was

di sm ssed fromservice in disregard of the provisions of Article

311(2). It was held that "having regard to the existing systemof his
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recruitnent, enploynent and functions”, he was "a servant and a
hol der of a civil post under the State", and therefore entitled to the
protection of Article 311(2). This Court observed
N A post is a service or enploynent. A person
hol di ng a post under a State is a person serving or

enpl oyed under the State, see the marginal notes to

Articles 309, 310 and 311. The headi ng and the sub-
headi ng of Part XIV and Chapter | enphasize the

el ement of service. There is a relationship of master and
servant between the State and a person said to be hol ding

a post under it. The existence of this relationship is
indicated by the State’s right to select and appoint the

hol der of the post, its right to suspend and di smss him
its right to control the manner and nethod of his doing

the work and the paynment by it of his wages or

remuneration. A relationship of master and servant nay

be established by the presence of all or some of these
indicia, in conjunction with other circunstances and it is

a question of fact in each case whether there is such a

rel ati on between the State and the all eged hol der of a
post."

9. The question as to who can be said to be holder of civil post
under the Government was exam ned by a Constitution Bench in State
of Qujarat v. Raman Lal Keshav Lal AIR 1984 SC 161 and after
revi ew of several earlier decisions the Bench recorded its concl usions
as under

Yo We do not propose and indeed-it-is neither politic nor
possible to lay down any definitive test to determ ne

when a person may be said to hold a civil post under the
Government. Several factors nay indicate the

rel ati onship of master and servant. None nay be

concl usive. On the other hand, no single factor nmay be

consi dered absolutely essential. The presence of all or

some of the factors, such as, the right to select for

appoi ntnent, the right to appoint, the right to term nate

the enploynment, the right to take other disciplinary

action, the right to prescribe the conditions of service, the
nature of the duties perfornmed by the enpl oyee, the right

to control the enployee’s manner and nethod of the

work, the right to issue directions and the right to

determ ne and the source from whi ch wages or salary are

paid and a host of such circunstances, nay have to be

considered to determ ne the existence of the relationship

of master and servant. In each case, it is a question of fact

whet her a person is a servant of the State or not."

10. Article 16 which finds place in Part Il of the Constitution
relating to fundamental rights provides that there shall be equality of
opportunity for all citizens in matters relating to enpl oynent or

appoi ntnent to any office under the State. The main object of Article
16 is to create a constitutional right to equality of opportunity and
enpl oyment in public offices. The words "enpl oynent"  or

"appoi ntment” cover not nmerely the initial appointnment but al'so other
attributes of service like pronotion and age of superannuation etc.
The appoi ntnent to any post under the State can only be nade after a
proper advertisenent has been rmade inviting applications from

el i gi bl e candi dates and hol ding of selection by a body of experts or a
specially constituted conmttee whose nenbers are fair and inpartia
through a witten exam nation or interview or sonme other rationa
criteria for judging the inter se nerit of candi dates who have applied
in response to the advertisenent made. A regul ar appointnment to a
post under the State or Union cannot be nade w thout issuing
advertisenment in the prescribed manner which may in sone cases

include inviting applications fromthe enmpl oyment exchange where
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el i gi bl e candi dates get their nanmes registered. Any regul ar
appoi nt nent nade on a post under the State or Union wthout issuing
advertisenment inviting applications fromeligible candi dates and

wi t hout hol ding a proper selection where all eligible candi dates get a
fair chance to conmpete would violate the guarantee enshrined under
Article 16 of the Constitution. (See B.S. Mnhas vs. Indian Statistica
Institute and others AIR 1984 SC 363).

11. Article 309 |lays down that subject to the provisions of the
Constitution, Acts of the appropriate Legislature may regul ate the
recrui tment, and conditions of service of persons appointed, to public
services and posts in connection with the affairs of the Union or of
any State. The proviso to this Article confers power upon the
President or the Governor, as the case nay be, to make rul es

regul ating the recruitnent and the conditions of service of persons
appoi nted to services and posts in connection with the affairs of the
Union or the State. Article 311 affords several protections to persons
enpl oyed in civil capacities under the Union or a State. In view of
clause (2) of this Article, holder of a civil post under the Union or a
State cannot be dism ssed or renoved or reduced in rank except after
an inquiry in which he has been informed of the charges against him
and he is given a reasonable opportunity of being heard in respect of

t hose charges.

12. A private enployer -in India enjoys alnpst a conplete freedom
to sel ect and appoi nt anyone he likes and there is no statutory
provi si on nmandati ng advertisenment of the post or selection being

nmade strictly on nmerit, even where sone kind of conpetitive

exam nation is held. A private enployer has absolute liberty to
appoint a less neritorious person. Except those who are covered by
the definition of "workman" and are governed by the provisions of

I ndustrial Disputes Act or any such allied enactment, an enpl oyee
working in a private establishnment nornmal ly does not enjoy any
statutory protection regarding his tenure of service.

13. Though in State of Assamv. Kanak Chandra Dutta (supra) and

in the Constitution Bench decisionin State of Gujarat v. Ranan La
Keshav Lal (supra) the decision of House of Lords in Short vs. J & W
Henderson and other English cases were not referred to but it appears
that this Court adopted al nbst the sane test for ascertaining whether a
person holds a civil post under the Union or a State. But in Engl and
these tests were adopted in order to find out whether there was a

rel ati onship of master and servant and particularly in the context of
private enpl oynment. In our country there is a substantial difference
bet ween an enpl oyee working in a private establishment and a

Gover nnment servant on account of the aforesaid constitutiona
provisions. Therefore, the indicia laid down in State of Assamyv.
Kanak Chandra Dutta (supra) and State of Cujarat v. Raman La

Keshav Lal (supra) cannot be the only tests for deternining whether a
person is holder of a civil post under the Union or the State. In the
case of a regular Governnment servant there is undoubtedly a

rel ationship of master and servant but on account of constitutiona
provisions like Articles 16, 309 and 311 his position is quite different
froma private enpl oynent.

14. The nature of right possessed by a Government servant and al so
his status after his appointnent to a post under the Governnent was
consi dered by a Constitution Bench in Roshan Lal Tandon v. Union of
India AIR 1967 SC 1889 and it was held as under in para 6 of the

reports :
"6, . It is true that the origin of Governnent service is
contractual . There is an of fer and acceptance in every case.

But once appointed to his post or office the Governnment servant
acquires a status and his rights and obligations are no | onger
det erm ned by consent of both parties, but by statute or
statutory rules which nay be franed and altered unilaterally by
the Government. In other words, the legal position of a
Governnment servant is nore one of status than of contract. The
hal | -mark of status is the attachnent to a legal relationship of
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rights and duties inposed by the public |aw and not by nere
agreenment of the parties. The enolunment of the Gover nnent
servant and his terns of service are governed by statute or
statutory rules which nmay be unilaterally altered by the
Covernment wi thout the consent of the enployee. It is true that
Article 311 inposes constitutional restrictions upon the power
of renmpval granted to the President and the Governor under
Article 310. But it is obvious that the relationship between the
CGovernment and its servant is not |ike an ordinary contract of
service between a naster and servant. The legal relationshipis
something entirely different, sonething in the nature of status.
It is much nore than a purely contractual relationship

voluntarily entered into between the parties. The duties of
status are fixed by the law and in the enforcenment of these
duties society has an interest. |In the | anguage of jurisprudence

status is a condition of nenbership of a group of which powers

and duties are exclusively determ ned by |aw and not by

agreement between the parties concerned. The matter is clearly

stated by Sal mrond and Wl lians on Contracts as follows :
"So-we nmay find both contractual and

st at us-obli gations produced by the sane

transaction. The one transaction may result in the

creation not only of obligations defined by the

parties and so pertaining to the sphere of contract

but also and concurrently of obligation defined by

the law itself, and so pertaining to the sphere of

status. A contract of service between enpl oyer and

enpl oyee, while for the nmost part pertaining

exclusively to the sphere of contract, pertains also

to that of status so far as the law itself has seen fit

to attach to this relation conpul sory incidents,

such as liability to pay conpensation for accidents.

The extent to which the lawis content to leave

matters within the domain of contract to be

determ ned by the exercise of the aut ononous

authority of the parties thenselves, or thinks fit to

bring the matter within the sphere of status by

authoritatively determining for itself the contents

of the relationship, is a matter dependi ng on

consi derations of public policy. I'n such contracts

as those of service the tendency in nodern times is

to withdraw the matter nore and nore fromthe

domain of contract into that of status." (Salnond

and Wllians on Contracts, 2nd edition, p.12)"

15. In Dinesh Chandra v. State of Assam AR 1978 SC 17 the
contention that the relationship between the CGovernnent servant and
the CGovernment is contractual in nature was not accepted and was

specifically repelled. It will be useful to reproduce para 11 of the
reports where the conclusions were recorded
"11. M. Niren De submits that Article 310(2) supports

hi s subm ssion that the relationship between the
Covernment servant and the Governnent is contractual
Sub-article (2) of Article 310 provides that
"notwi t hstandi ng that a person holding a civil post under
the Union or a State holds office during the pleasure of
the President or, as the case nmay be, of the Governor of
the State, any contract under which a person, not being a
menber of a defence service or of an all-India service or
of a civil service of the Union or a State, is appointed
under this Constitution to hold such a post may, if the
President or the Governor, as the case nay be, deens it
necessary in order to secure the services of a person
havi ng speci al qualifications, provide for the payment to
hi m of conpensation, if before the expiration of an
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agreed period that post is abolished or he is, for reasons
not connected with any m sconduct on his part, required
to vacate that post". The above is a special provision
which deals with a special situation where a contract is
entered into between the Government and a person

appoi nted under the Constitution to hold a civil post. But
sinmply because there may be, in a given case, a
contractual enploynment, as envi saged under Article

310(2) of the Constitution, the relationship of all other
Governnent servants, as a class, and the CGovernnent,
cannot be said to be contractual. It is well-settled that
except in the case of a person who has been appointed
under a witten contract, enploynent under the

Governnent is a matter of status and not of contract even
though it may be said to have started, initially, by a
contract in the sense that the offer of appointnent is
accepted by the enpl oyee:"

Again in para 12 the Court said as under

12, It goes without saying that in many
enpl oynment s, whether of private |linited conpanies or
public conpanies, contracts of enploynment are executed
containing a termfor termnation of enploynent by

noti ce. Such cases of ‘contractual enploynment are

different fromthose of Governnent enpl oyees whose

enpl oyment is a matter of status and not of ordinary
contract. The conditions of service of a Governnent
servant are regulated by statute or statutory rules nade
under Article 309 of 'the Constitution: .............

It, therefore, follows that enpl oynent under the Governnent is
a matter of status and not a contract even though the acquisition of
such a status nay be preceded by a contract, nanely, an offer of
appoi ntnent is accepted by the enpl oyee. The rights and obligations
are not determined by the contract of the two parties but by statutory
rules which are franmed by the Covernnent in exercise of power
conferred by Article 309 of the Constitution and the service rules can
be unilaterally altered by the rul'e making authority, nanely, the

Gover nment .

16. There is no dispute that respondent no.1l was engaged or hired
on contract to work as Drugs | nspector for a period of six nonths
fromthe date of joining or till a candi date selected by UPSC joined on

regul ar basis, whichever was earlier. The contract further stipulated
that even if a regularly selected candidate did not join, respondent
no.1l shall stand relieved on the expiry of six nmonths. I'n Director
Institute of Managenent Devel opnent v. Pushpa Srivastava AR 1992

SC 2070 it was held that where the appointnment is purely on ad hoc
basis and is contractual and by efflux of tine the appointnent cones
to an end, the person hol ding such post can have no right to continue

in the post. It was further held that this is so even' if the person is
continued fromtine to tine on ad hoc basis for nore than a year. In
State of Haryana v. Surinder Kumar 1997(3) SCC 633 the respondents

wer e appointed as clerks on contract basis. They filed a wit petition

in the High Court for their regul arisation which was all owed and a
direction was issued for paynent of wages on the principle of ’equa
pay for equal work’ and al so regularisation of their services. In
appeal this Court reversed the judgrment of the H gh Court hol ding

that as the respondents’ recruitnent was not nade in accordance with
the rules and they were appointed on contract basis on daily wages,
they cannot have any right to the post as such until they are duly

sel ected and appoi nt ed. Thi s decision was followed by a three-Judge
Bench in State of Haryana v. Charanjit Singh & Os. JT 2005 (12) 475
and it was held that where a person is enployed under a contract, it is
the contract which will govern the terns of contract of service and not
the rules franed under Article 309 of the Constitution governing the
conditions of service to the post on which he is enmployed. It is,
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therefore, clear that respondent No. 1 did not have any right to
continue as Drugs Inspector after expiry of the six nonths period for
whi ch he had been appoi nt ed.

17. It is neither pleaded nor there is any material to show that the
appoi nt nent of respondent no.1 had been made after issuing public
advertisenent or the body authorized under the relevant rules
governing the conditions of service of Drugs Inspectors in the Union
Territory of Daman and Diu had selected him H's contractua

appoi ntnent for six nmonths was de hors the rules. The appoi nt ment
was not nade in a manner which could even renotely be said to be
conpliant of Article 16 of the Constitution. The appoi ntment being
purely contractual, the stage of acquiring the status of a CGovernnent
servant had not arrived.  Wile working as a contractual enployee
respondent no.1 was not governed by the relevant service rules
applicable to Drugs |nspector. He did not enjoy the privilege of
availing casual or earned leave. He was not entitled to avail the
benefit of general provident fund nor was entitled to any pension

whi ch are normal i ncidents of a Government service. Simlarly he
coul d nei ther be placed under suspension entitling himto a suspension
al | owance nor he coul d be transferred. Sone of the m nor penalties
whi ch can be inflicted on a Governnent servant while they continue

to be in Governnment service could not be inposed upon himnor he

was entitled to any protection under Article 311 of the Constitution
In view of these features it is not possible to hold that respondent no.1
was a Governnment servant.

18. The situation here is somewhat sinmilar to that considered by
this Court in Phool Badan Tiwari v. Union of -l ndia 2003(9) SCC 304.

In this case the appellants who were appointed by railway authorities
as supervisors in Handicap Centres filed an O.iginal Application
before Central Adm nistrative Tribunal for claimng regularisation of
their services and for declaring themas railway servants and further
for paynment of regular pay scal es. The cl aim of the appellants was
repell ed by the Tribunal and al so by the High Court \in the wit
petition and the appeal filed by themwas di sm ssed by this Court

mai nly on the ground that the appellants had not been appointed in
pursuant to or under any recruitment rules but were appointed under a
beneficial schene intended to help the wi ves and daughters of the

rail way servants, where they were given an opportunity to work as
Super vi sors.

19. Shri K. Ramamurthy, |earned counsel for the contesting
respondent has contended that in view of the principle laid down in
State of Assamv. Kanak Chand Dutta AIR 1967 SC 884 the

respondent No. 1 should be held to be a Governnent servant. As
nentioned earlier the question in this case was whether a Mauzadar in
Assam Val | ey holds a civil post under the State of Assamand is
entitled to the protection of Article 311(2) of the Constitution. This
deci si on was considered and referred to in State of Gujarat v. Raman
Lal Keshav Lal Soni AIR 1984 SC 161 to which we have al ready

referred to earlier and also in Supdt. of Post Ofices v. P.K Rajamm
1977 (3) SCC 94. The principle laid down therein do not advance the
case of respondent no.1 in any manner as certain other factors like the
process of recruitnent in accordance with rel evant service rul es was
not followed and certain other incidents of service like transfer,

di sciplinary action, pension and the facility of general provident fund
are absent in his case. The other case relied upon by the | earned
counsel is Purshottam Dhingra v. Union of India AIR 1958 SC 36

which again is of no assistance to respondent no.1 as the main
controversy here was whether a tenporary Governnent servant was
entitled to the protection of Article 311 of the Constitution. Shri
Ramamurthy has also referred State of UP v. Chandra Prakash Pandey
2001(4) SCC 78 where the question was whet her the Kurk Am ns

appoi nted on conmi ssion basis by Collectors for realization of

out st andi ng dues of various cooperative societies as arrears of |and
revenue can be treated to be enpl oyees of the State Governnent

hol ding civil post within the meaning of Article 311 of the
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Constitution. The Kurk Am ns had not been appointed on contract

basis as is the case of respondent no.1 whereunder his appoi ntnent

cane to an autonatic end after expiry of the period of contract. Thus,
there being a fundanental difference between the nature of

enpl oyment of respondent no.1, the principle laid down in the
aforesaid authority cited by the | earned counsel can have no
application here.

20. For the reasons di scussed above, we are clearly of the opinion
that respondent no.1 cannot be said to be a Governnent servant as he
was wor ki ng on contract basis and, therefore, he was not eligible for

any relaxation in upper age limt. The view taken by the H gh Court
is clearly erroneous in law and is liable to be set aside.
21. The appeal is accordingly allowed and the judgment and order

dated 13.12.2002 of the High Court is set aside and the wit petition
filed by respondent no.1 is disnissed. No costs.




