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M Y. EQBAL, J.
Thi s appeal being C A No.2963 of 2013 arises out of the

j udgnent and order dated 19.12.2011 passed by the 3 rd Judge
of the High Court of Andhra Pradesh to whomthe matter was

referred to by the Chief Justice for final decision against the

conflicting judgnments passed by the two judges of the said

1
The appeal was preferred by t he

plaintiff-respondent before the H gh Court which was heard by

a Divi sion Bench
delivered two conflict

appeal and setting asi

The two judges of the Division Bench
ing judgments, one by allow ng the

de the judgnent of the trial court and

the other by dism ssing the appeal and affirning the judgnent

of the trial court.

referred, passed the

The 3rd Judge to whomthe matter was

nmpugned j udgnent uphol di ng the

j udgnent of one of the l|earned judges and all owi ng the appea

and decreeing the suit

of the plaintiff-respondent. Anot her



appeal being C. A No.2964 of 2013 has been filed by the
transferee of the suit property during the pendency of the
appeal in the H gh Court. Since | eave was granted, both the

appeal s have been heard and di sposed of by this judgment.

2. The plaintiffs (hereinafter referred to as the respondents)

filed Title Suit No. 274 of 2007 for rectification of Revenue
Recor ds by i ncorporating their nanes as owner s
possessors in respect of the suit |and conprised within Survey
No. 613 of Nadergul Village, Saroornagar Mandal , Rangar eddy

2
District, by deleting the duplicate Sy.No.119 in respect of
portion of the land of the said Village.
3. The factual matrix of the case is that the contesting
plaintiff-respondents filed the above suit stating that their
predecessor in title |late Raja Shivraj Dharmavanth Bahadur
(hereinafter referred to as "late Raja") was the pattadar and
absol ute owner of the suit schedul e property. The succession
of the estate of late Raja was declared by a Royal Firman of the
Ni zamin favour of Raja Dhiraj Karan, |ate Raja Dharam
Karan, |late Raja Mehboob Karan and the heirs of Raja
Manohar Raj vide Firman dated 4th Ranzan 1359 Hi zri
{Ex. Al). On the death of late Raja issueless in the year 1917
the succession of his estate was granted by the Royal Firman
in favour of the sons of his two brothers Raja Lokchan Chand
and Raja Miurali Manohar Bahadur by another Royal Firman
dated 5th Safar 13 1361 Hizri, the succession of estate of late
Raja Dhiraj Karan was granted in the nane of Pratap Karan

who is one of the plaintiffs, under Ex.A2. The other plaintiffs

3
are the successors of |legal heirs of Raja Dharam Karan, Raja

Mehboob Karan and Raj a Manohar Raj.

4. It has been cont ended on behal f of t he

plaintiff-Respondents that they are, therefore, the absolute

and



owners and possessors of the suit schedule land. The land in
Nadergul Village was subject matter of survey and settlenent

of the year 1326 Fasli (year 1917) and under the said survey
and settlement the lands of |late Raja were part of Khata No.1
wherein the suit schedul e | and was havi ng Survey Nunber

579. Late Raja’'s nane was al so shown as Khatadar in Setwar

and Vasul Baqui. Thus, the suit |lands are private |lands of late
Raj a. The revisional survey of Nadergul Village was given effect
in the year 1352 Fasli (year 1943) and the said survey has al so
confirmed the ownership of late Raja in Khata No.3 (Khata

No.1l as per survey of 1326 Fasli (year 1917) which al so nade

it clear that the suit lands are private |ands of |late Raja. The

present survey nunber 613 was shown as the correspondi ng

4
old Survey Nunmber 579 without any change in the extent of

t he | and.

5. The Respondent’s further case is that the certified copy of

Setwar and Vasul Baqui relating to Sy.No.613 for the year

1352 Fasli (year 1943) clearly disclose that |ate Raja was the
Khat adar of all the land in Sy.No.613 of Nadergul Village,

Sar oor nagar Mandal , Rangareddy District, Ex.A5. The vill age
map of Nadergul Village and plan of S.No.613 clearly disclose
the land as ‘Kancha' of Late Raja. The total survey numbers in
the village are about 875. As per the village map and the
corresponding land records ie., Setwar, Vasool Baqui, Touch

Pl an and Pahanies, the land within the boundaries of

S. No. 119 consists of an extent of Ac.1-20 guntas, which is in
the nane of Gaddam Mal | ai ah as Khat adar. However, as per

t he endorsenment made in the Khasra Pahani (1954-55) there

is aremrk that the lands of |ate Raja are shown in separate

series and in the Pahani es subsequent to the Khasra,



5
S. No. 613 is shown as Shivaraj Bahadur I1aka w thout

determning the extent.

6. It is the plaintiffs’ case that as per the certified copies of
pahani es for the years 1949-50 and 2000-01 the land in

S. No. 613 of Nadergul Village stood in the nanme of late Raja
However, it is alleged that in the Khasra Pahani, S.No.613 is
rounded up, which does not convey any neaning. After

1954-55, Revenue Records are showing the land in S. No.119

with an extent of Ac.355-12 guntas and it is not known as to
how the original extent of land in S.No.119 shown as Ac.1-20
has swollen to Ac.355-12 guntas wth endorsenent of

"Sarkari" fromthe original endorsenent of Gaddam Mall ai ah,

whi ch clearly discloses duplication of the land in S. No.119 and
to say the | east, the Revenue Record has been tanpered with

by the custodians of the records with an oblique notive of
depriving the legitimte owers of the land in S. No.613 of
Nadergul Village. Even today, pahanies, village maps, and

touch plan clearly disclose the existence of S.No. 613 with a

6
| arge chunk of | and but purposefully the revenue authorities

are not disclosing the details of the ownership of the suit |and.
The basic record ie., Setwar and Vasul Baqui Register of 1352
Fasli (year 1943). The endorsenent in the Khasra Pahani of
1954-55 that the lands of late Raja in S.No.613 are being

shown separately, is devoid of a sensible neaning. As per the
endorsenent, it is incunbent on the defendants to continue to

mai ntain the revenue records in the nane of late Raja and the
plaintiffs bei ng t he predecessors in i nterest as
pattadar/ khat adar of the said land in S. No.613 of Nadergul

Vil | age.

7. The plaintiffs’ case is that in certified copies of the

pahani es for the years 1955-01, there is duplication of



S. No. 119, and whil e Gaddam Mal | ai ah i s shown as Khat adar
of S.No.119 in respect of |and adneasuring Ac.1-20 guntas,
the duplicated S.No. 119 adneasuring nore than 355 acres
and sonetines Ac.373-22 guntas is being shown as Kancha

Sarkari notw thstanding the fact that in the Khasra Pahani for

7
the year 1954-55 it is clearly nentioned |l ate Raja as

khat adar/ pattadar of the entire land in S. No.119. Since the
Khasra Pahani has confirmed the ownership of late Raja, the

same cannot be changed as Sarkari Kancha in the Pahan

wi t hout there being any proceedings. Wien the land in

S.No.613 is continuing to exist as per the village naps and
touch plan, the pahanies and other records are being

mai ntai ned with nmis-description, by which title of the rea

owner will not vanish. The plaintiffs who are successors in
interest of the land made attenpts for correction of the entries
in the Revenue Records under A P. Record of Right in Land

and Pattadar Pass Books Act, 1971 (for short "the Act") and

the authorities rejected the claimfor correction of entries on
the ground that unless the plaintiffs get their title declared in
a court of law, the nmutation in the nane of the plaintiffs
cannot be effected under Section 8(2) of the Act. The

def endants have no title over the suit schedul e | and.

8
8. The 5t h defendant-appell ant Mandal Revenue O fi cer

Sar oor nagar, while denying the suit claim contended that the
suit is not maintainable. According to him the plaintiffs are
nei t her owners nor possessors of the suit schedul e property
and they are in no way concerned with the suit land as per the
Revenue Records. It has been pl eaded on behal f of the
defendants that the plaintiffs did not obtain succession
certificate fromthe conpetent civil court and have not

acquired the suit property of late Raja through succession as



pl eaded.

9. In the anended witten statenment, it has been pl eaded by
the defendant that Nadergul was a Jagir Village and as all the
jagirs were abolished under the Hyderabad Abolition of Jagirs
Regul ation, all Jagir properties vested in the State and the
Jagi rdars becane entitled only to receive conpensation

anount and the estate of late Raja also got nerged with the
State and all Jagirs in Hyderabad State were taken over by the

Governnent and transferred to Deewani after publication of

9
Notification No.8 dated 07-04-1949. Further Nazim Atiyat had
passed an or der dat ed 20-01- 1958 in File No. 1/ 56
War angal / 1950 and the | egal heirs of Late Raj a had

participated in the said proceedings and staked claimfor
comrut ati on anmount in respect of the Jagir |and. Aggrieved

by the said proceedings, sone of the plaintiffs and certain

ot her successors of late Raja had fil ed appeal before the Board
of Revenue and the sanme was di snmissed vide order dated
24.07.92 and a review petition was al so dism ssed by the
Board of Revenue and, thereafter, the same persons had fil ed
W P. No. 4999 of 1974 in the High Court and as per the

judgnent in the said wit petition, dated 22.04.76, the matter
was remanded back to the Board of Revenue and after

remand, the appeals filed by the above said persons were

di smi ssed for non-prosecution

10. It has been further pleaded in the aforesaid anended

witten statenent that after abolition of Jagirs, the Jagir |ands

10
of late Raja nunbering about 8 survey nunbers were rounded

of f and separate nunmbers from1l to 194 were given as

evidenced in the Khasra Pahani for the year 1954-55 and as



such the contention of the plaintiffs that original Sy.No.119
adnmeasuring Ac.1-20 guntas in the name of Gaddam Mal | ai ah

has increased to 355 acres is not only false but the sane is
contrary to the record. Sy.No.119 admeasuring Ac.1-20 guntas
is separate and distinct survey nunber fromthe Sy.No. 119
which finds place in the Khasra Pahani in separate series of 1

to 194. This Sy.No. 119 is adneasuring Ac. 355.00 and

recor ded as Sar kar i Por anmboke. Havi ng not filed any

decl arations under the Land Ceiling Laws, the plaintiffs are

not entitled to stake the suit claim It is further pleaded by
the defendant that the plaintiffs and their ancestors have
participated in the enquiry before Nazim Atiyat for the award

of comutation amount and hence they are estopped from

filing the present suit, that too after |apse of about 5 decades.
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11. The trial court, on consideration of evidence cane to the

conclusion that the plaintiffs have not nade out a case for
correction of Revenue Record and di smi ssed t he
Aggrieved by the sane, the plaintiffs filed the appeal before the
H gh Court, which being allowed by one Judge and di snissed

by anot her Judge, was heard by a third Judge, who after
considering the law laid down by the Hi gh Court as well as

this Court, held that the plaintiffs successfully denonstrated
that late Raja was pattadar/khatadar of the |and covered by

S. No. 613 adneasuring 373-22 guntas in the Khasra Pahani

the presunpti on backward/forward can be applied in his

favour and in favour of his heirs that he or they continued to

be the pattadar(s). Al'l owi ng the appeal of the plaintiffs and
setting aside the judgnent and decree of the trial court, the

| earned third Judge of the Hi gh Court observed, thus:

"Unless the State proves that the said | and has been

confiscated or vest in the State under Jagir Abolition Act on
abolition of jagirs or for non filing of the declaration, the

property vest in the Governnment under the provisions of
Andhra Pradesh Land Reforms (Ceiling on Agricultura
Hol di ngs), 1973, nere mentioning "Sarkari" in subsequent

sui t.



pahani es or giving duplication S.No.119, title of the origina
owner will not vanish and it continues to be vest with them
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I n Khasra Pahani for the year 1954-55 covered under
Ex. 12(a), when it is stated that S.No.613 has been recorded
as "Self Cultivation Dastagardan” and nunbers of the
Si varaj Bahadur has been witten separately and the sane
has al so been shown as S. No. 119 under Ex.12(b). Therefore,
late Raja or his heirs continue(s) to be pattadar(s) for the
correspondi ng survey nunber and on changing al so, but the
same cannot beconme the government property as contended
by the | earned Advocate General. Further, the identity of
land in S. No.613, suit land, as found in Ex.A-10-touch plan
and Ex. A- 9-village map cannot undergo any change
what soever and ownershi p may change from one person to
the other but the location of land and its identity with
reference to survey number cannot be changed. Therefore,
there is no further necessity for the plaintiffs to seek
declaration of their title except to seek correction of record of
rights recording the nanes of the heirs of late Raja i.e. the
plaintiffs. Thus, the plaintiffs are entitled for a declaration
for correction of the entries in the record of rights recording
the names of the legal heirs of late Raja and al so injunction
restraining the defendants frominterfering with the plaintiffs
peaceful possession.”

12. Aggrieved by the decision of the H gh Court, the

defendants - appellants have preferred this appeal

13. We have heard | earned senior counsel appearing for the
parties and al so perused the witten subm ssions filed by

t hem
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14. Whil e raising an additional ground for the first time here

in this appeal, M. Mkul Rohatgi, |earned Attorney Genera
appearing for the appellants, submtted that the |earned

judges of the Division Bench who heard the appeal differed
vertically in as much as Section 98(2) of CPC provides for
confirmati on of decree of the trial court. Reference to the 3 rd
Judge was made in the present case not after formulating any

poi nts of disagreenent on the question of |aw, hence the
reference by the Chief Justice to the learned 3 rd Judge is ultra
vires. In this connection | earned counsel referred the decision

of this Court in Tej Kumar vs. Kirpal Singh, (1995) 5 SCC



119. It was further submitted that even if the provisions of
Letters Patent Act are invoked the same cannot override the
provi sions of Section 98 CPC. In this connection | earned
counsel referred deci si ons in P. V. Hemal at ha V.
Katt ankandi Put hi ya Maliackal Saheeda, (2002) 5 SCC
548 and Centre For Environnmental Law v. Union of India,
(2010) 12 sCC 303. It was further contended that even if
Clause 36 of the Letters Patent of the Madras Hi gh Court

14
whi ch has been adopted for the A.P. High Court is held
appl i cabl e, nonetheless, in the present case, since no points of
agreenent have at all been fornulated for consideration by the
two | earned judges who had heard the appeal, reference to the

3rd judge was, therefore, clearly inconpetent.

15. Learned Attorney Ceneral appearing for the appellant

rai sed another point with regard to abatenent of the appea

pendi ng before the Hi gh Court on the ground inter alia that

one of the respondents i.e., Respondent No. 12 died on

21.12.2010 during the pendency of the appeal before the High

Court. Since the prayer nmade in the suit is the one for
declaration of title of the plaintiffs as a single entity the appea
pending in the H gh Court itself stands abated. Further, the

appeal in the H gh Court got abated as a whole in as nuch as

the decree that was chall enged before the Hi gh Court was a

joint and indivisible decree. In this connection the appellants

15
relied upon the decision in the case of (2006) 6 SCC 569 and

(2010) 11 SCC 476.

16. On nerit of the appeal, the appellants first assailed the
finding and the conclusion arrived at by the H gh Court that

the area by nanme Bhagat Nadegul of Hyderabad District is



different from Nadergul Vill age. According to the appell ant
there is absolutely no nmaterial to show that there is any other
village by the nane Nadergul in any part of the State. In this

connection | earned counsel referred the evidence of PW1

17. Further, the contention of the appellants is that the
predecessors of the plaintiffs had sought for commutation in
respect of land in Nadergul Village will show that the said
| ands were treated as Jagir land. The findings of the Atiyat
Court qua Nadergul with the rel evant Sandas have not been

produced for verification. There is no finding anywhere in

Exh. B.1 that Nadergul is not a Jagir Village. Merely because

16
comut ati on amount was not awarded in respect of Nadergu

Village, it shall not be treated as a private |and. It was
submitted that none of the plaintiffs entered the w tness box
and testified on any of the avernments nade in the plaint and

the only person exam ned was PW1 as General Power of

Attorney holder of the plaintiffs who could not have any
personal know edge on the issues relating to the grant nade

by Nizam and the proceeding rel ating thereto.

18. On the rel evancy of docunentary evidence | earned

counsel contended that Sethwar (Exh.A-5), Register of Vasool

Baqui and Khasra Pahani in respect of Survey No. 613 are not
sufficient to declare title of Raja Shiv Bahadur and, thereafter
the plaintiffs as successors to the Estate in respect of the suit
property. Learned counsel contended that it is inconceivable
that fairly large extent of 373.22 acres of private |and woul d

ot herwi se not be subjected to any |and revenue. According to

the appellants since the | and of Survey No.613 was a Crown’s

17



land it was not assessed to |and revenue. Wth regard to
Pahani Patrika from 1949-50 till 2000-01 shows that the |and

in survey No.613 as Kancha- Sarkari or Kancha- Shiv Raj

Bahadur . It was contended that there is no docunent

what soever to support the case of the plaintiffs with regard to
the title to the suit property. These docunents cannot be

treated as docunent of title of the plaintiffs.

19. Lastly, the subm ssions of the appellants is assum ng

that without admitting that there has been duplication of

survey nunbers is accepted that by itself cannot enable the
plaintiffs to get a declaration of title unless there is prim facie
evidence of title being acquired by their predecessors in

interest. In any view of the matter the suit itself is barred by

limtation.

20. M. Dushyant A. Dave, |earned senior counsel appearing
for the appellant Corporation in Cvil Appeal No.2964 of 2013,
al so made hi s subm ssion on behalf of the Corporation and

18
contended that none of the plaintiffs have entered in the
wi tness box and the only w tness who was exam ned was the
plaintiff’s GPA hol der whose evidence cannot be taken into
consi derati on. M. Dave contended that the plaintiffs have
kept quiet for nore than 50 years and hence the suit claimis
a chance litigation. It was further contended that the
judgnent of the 3rd | earned Judge is opposed to Section 98(2)
of the CPC and suggested that the matter will have to be

remanded to the Hi gh Court.

21. Per contra, Dr. A M Singhvi, |earned senior counse
appearing for the plaintiffs-respondents, at the very outset
submitted t hat al t hough A P. I ndustri al Infrastructure

Corporation Limted to whomthe suit property was illegally



transferred by the appellant-State during the pendency of
appeal in H gh Court is neither a necessary party nor have got
any right to prefer appeal against the inpugned judgnent

passed by the Hi gh Court.

19
22. On the issue of application of Section 98(2) of CPC, Dr.

Si nghvi, | earned senior counsel, submitted that A P. High

Court is governed by the Letters Patent of Madras Hi gh Court
and, therefore, Section 98(2) of the Code has no application by
reason of Section 98(3) of the Code. It is subnmitted that the
decision of this Court relied upon by both the parties on this
point itself clarify that Section 98(2) of the Code has no
application to the H gh Court which is governed by Letters
Patent. In this connection | earned counsel also referred the
deci sion of Patna High Court in AIR 1984 Patna 296 and AR
1979 Patna 115. Learned counsel therefore subnitted that
there is noillegality in the reference nmade by the Chief Justice

to the 3rd Judge of the Hi gh Court for deciding the appeal

23. Rebutting the subm ssion made by the appellants on the
question of abatenent |earned counsel submitted that the
present suit is for declaration of title and permanent

injunction. On the death if Defendant No.12 the right to sue
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survives with the remaining plaintiffs and, therefore, that the

appeal then pending in the H gh Court will not abate. Learned
counsel referred Order 22 Rule 2 CPC and subnitted that the
objection with regard to abatenent of appeal in the H gh Court
was neither raised before the H gh Court nor raised in the

grounds of nmeno of appeal filed before this Court.

24. Repl yi ng the subni ssions made by M. Dave, appearing

for the appellant Corporation in another appeal, |earned senior



counsel appearing for the respondents subnmitted that a GPA
hol der can give evidence on matters which are within his

know edge and he is conpetent enough to give evidence on

behal f of the party. In this connection he relied upon AIR
2005 SC 439.
25. Furt her submi ssi ons on behal f of t he respective

respondents have been made by M. Vikas Singh and M.
Harin P. Raval, |earned senior counsel, that since there is no
di spute on the genui neness and authenticity of docunentary

21
evi dence on record, the suit claimhas to be decided on
docunmentary evidence i.e. Exhs. Al-A-19. According to the
| earned seni or counsel Exh. A-5(Sethwar), Exh. A-6(Vasool
Baqui Record), Exh. A-12(Khasra Pahani) shows that the nane
of Shiv Raj Bahadur was recorded as the Pattadar of the suit
| and. From these documents it can be inferred w thout any
doubt that ruler of the kingdom has accepted the ownership of
Shiv Raj Bahadur and there is no need to have either Patta or

title docunents

26. Referring to the admission in witten statement filed by
t he defendant-appellants it was subnitted that there are
various other Pattadar in Nadergul Village. Further there is no
pleading in the witten statenent that Shiv Raj Bahadur was a
Jagirdar of the suit land. It was further contended that in the
order passed in Nizam Atiyat proceeding it was declared that
some villages are not Jagir |ands. The declaration by N zam
Atiyat is for the whole village and not for some survey
nunbers in the Vill age. Admittedly, there are various other
22
Pattadars in Nadergul Village and, therefore, in the N zam
Atiyat proceedi ng Nadergul was shown in List-3 as patta

| ands.



27. So far as the issue with regard to the suit, being barred
by limtation it was submitted by the respondents that the suit
for declaration of title and injunction falls under Article 65 of
the Linmitation Act 1963 where linitation is 12 years fromthe
dat e when possession of the defendant becone adverse to that

of the plaintiff. There is no pleading in the witten statenent
that the State has obtained title by adverse possession. In the
present case the defendant-State has never set up and or

cannot set up title by adverse possession, hence the suit
cannot be held to be barred by limtation. There is no
evi dence adduced fromthe side of the defendants that the

State ever canme in possession. On the contrary the
possession of the plaintiff-respondents was sufficiently proved

by the trial court while deciding the injunction petition as al so

23
in the finding recorded by the High Court dismssing the

appeal agai nst the order of injunction

28. We have heard | earned senior counsel appearing for the

parties at |length and perused the record.

29. Before we decide the nerit of the appeal, we shall take up
the interlocutory applications filed by the appellant during the
pendency of this appeal. By I.A No.9/2015 filed on 20 th July,
2015, the appellant stated that during the pendency of the
appeal in the H gh Court, respondent No.12 died but the | ega
representatives have not been substituted by the respondents,
who were appellants before the High Court which resulted in

abat emrent of the said appeal. Hence, prayer has been nade

that non-substitution of |egal representatives of respondent

No. 12 in the appeal pending in the Hi gh Court, the appea

stood abated by operation of |aw and consequently judgnent
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and decree passed by the High Court in the appeal suit No.274

of 2007 is rendered nullity in |aw

30. By another |I.A Nos. 10 and 11 of 2015, the appellant
has stated that during pendency of this appeal respondent
No. 6 died on 8.4.2015 and respondent No. 14 died on 6.1.2014
whi ch were not within the know edge of the appellant, hence
prayer has been nmade to set aside the abatenment and

substitute their |egal representatives.

31. Learned Attorney Ceneral appearing for the appellant
pressed these two applications relying upon the decision of
this Court in the case of Matindu Prakash (Deceased) by

L. Rs. vs. Bachan Singh and others, AIR 1977 SC 2029;

Anba Bai and others vs. Gopal and others, (2001) 5 SCC

570; Budh Ram and ot hers vs. Bansi and others, (2010)

Vol . 11 SCC 476.
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32. In the case of Matindu Prakash (Deceased) by L.R s vs.

Bachan Singh and others, AIR 1977 SC 2029, when the

appeal was pending in this Court, it revealed that two of the
appel lants died and no step was taken to bring the heirs and

| egal representatives of those appellants on the record. The
question, therefore, that fell for consideration was whether
appeal abated as a whole so as to entail a disnissal of the
entire suit. This Court, therefore, renmitted the matter back to
the High Court to record a finding and to deci de whet her by
virtue of the death, the appeal abated as a whole or the appea
had abated qua the deceased appell ants before the G vi

Appeal is disposed of.



33. In the case of Anba Bai and others vs. Gopal and
others, 2001(5) SCC 570, this Court was considering the case
where a suit for specific performance by one plaintiff against
the defendant was finally allowed in appeal and the suit was
decreed. During the pendency of Second Appeal by the
defendant in the High Court, the plaintiff died and his |ega
26
representatives were brought on record. Subsequently, the
defendant al so died, but this fact was not brought to the
notice of the Court and the appeal was dism ssed. In those
facts this Court considering the provision of Order 22 Rule 3 of
the Code held that "in a case where the plaintiff or the
defendant dies and the right to sue does not survive, and
consequently the Second Appeal had abated and the decree
attained finality inasnuch as there cannot be nerger of the
j udgnent or decree passed in Second Appeal with that passed
in the First Appeal." The said decision therefore, in our
considered opinion will not apply in the present case. |In the
instant case, there are nore plaintiffs than one and one of
them died and the right to sue survives upon the surviving
plaintiffs. In the said circunstances Order 22 Rule 2 of the

Code will cone into operation and the appeal will not abate.

34, In the case of Budh Ram and ot hers vs. Bansi and

others, (2010) Vol. 11 SCC 476, this Court after considering

series of judgnents rendered by this Court in the State of
27
Punj ab vs. Nat hu Ram (AR 1962) SC 89, Sri Chand vs.

Jagdi sh Pershad Ki shan Chand, AIR 1966 SC 1427,

Ramagya Prasad Gupta vs. Miurli Prasad, (1973) 2 SCC 9

and Sardar Amarjit Singh Kalra vs. Pranod CGupta, (2003)

3 SCC 72 held as under: -
"17. Therefore, the law on the issue stands crystalLised to
the effect that as to whether non-substitution of LRs of the

respondent - def endants woul d abate the appeal in toto or
only qua the deceased respondent - def endants, depends



upon the facts and circunstances of an individual case.

Where each one of the parties has an i ndependent and

distinct right of his own, not interdependent upon one or the
other, nor the parties have conflicting interests inter se, the
appeal may abate only qua the deceased respondent.

However, in case, there is a possibility that the court may
pass a decree contradictory to the decree in favour of the
deceased party, the appeal would abate in toto for the sinple
reason that the appeal is a continuity of suit and the |aw
does not pernit two contradictory decrees on the sane
subject-matter in the sane suit. Thus, whether the

j udgnent / decree passed in the proceedings vis-‘-vis

remai ning parties would suffer the vice of being a
contradictory or inconsistent decree is the relevant test."

35. In the case of Harihar Singh vs. Balmki Prasad
Singh, AIR 1975 SC 733 = (1976) 1 SCC 212, this Court
observed:

"32. The inportant point to note about this litigation is that
each of the reversioners is entitled to his own specific share.
He coul d have sued for his own share and got a decree for

his share. That is why five Title Suits Nos. 53 and 61 of 1934
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and 20, 29 and 41 of 1935 were filed in respect of the same
estate. In the present case also the suit in the first instance
was filed by the first and second plaintiffs for their
one-twel fth share. Thereafter many of the other reversioners
who were originally added as defendants were transposed as
plaintiffs. Though the decree of the trial court was one, three
Appeal s Nos. 326, 332 and 333 of 1948 were filed by three
sets of parties. Therefore, if one of the plaintiffs dies and his
| egal representatives are not brought on record the suit or
the appeal m ght abate as far as he is concerned but not as
regards the other plaintiffs or the appellants. Furthernore,
the principle that applies to this case is whether the estate of
the deceased appellant or respondent is represented. This is
not a case where no | egal representative of Mannohini was
on record.”

36. Simlarly, in the case of State of Punjab vs. Nathu

Ram AIR 1962 SC 89 = (1962) 2 SCR 636, which arose out of
acquisition of |and under the Defence of India Act, 1939, when
the | andowners refused to accept conpensation offered by the
Coll ector, the dispute was referred by the State Governnment to
an arbitrator, who passed an award for paynment of higher
conpensation. The State appeal ed agai nst the award. During
pendency of the appeal, one of the | andowner nanely Labhu

Ram di ed. The Hi gh Court, holding that the appeal abated
agai nst Labhu Ramand its effect was that the appeal against

anot her respondent al so abated, the appeal was dism ssed.
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When the matter came up to this Court, at the instance of the

State CGovernnent, this Court deciding the issue held as
under:

"4, 1t is not disputed that in view of Order 22 Rule 4 Civi
Procedure Code, hereinafter called the Code, the appea
abat ed agai nst Labhu Ram deceased, when no application

for bringing on record his |legal representatives had been
made within the time linmted by law. The Code does not
provide for the abatement of the appeal against the other
respondents. Courts have hel d that in certain
circunstances, the appeal s agai nst the co-respondents

woul d al so abate as a result of the abatenent of the appea
agai nst the deceased respondent. They have not been al ways
agreed with respect to the result of the particul ar
circunstances of a case and there has been, consequently,

di vergence of opinion in the application of the principle. It
will serve no useful purpose to consider the cases. Suffice it
to say that when Order 22 Rule 4 does not provide for the
abat ement of the appeal s agai nst the co-respondents of the
deceased respondent there can be no question of abatenent

of the appeals against them To say that the appeal s agai nst
them abated in certain circunstances, is not a correct
statenent. O course, the appeals agai nst them cannot

proceed in certain circunstances and have therefore to be

di smissed. Such a result depends on the nature of the relief
sought in the appeal ."

37. Fi ve Judges Constitution Bench of this Court in the case
of Sardar Amarjit Singh Kalra vs. Pranod Gupta, AR
2003 SC 2588, was considering the question as to the effect of
death of some of the appellants during the pendency of appeal
In that case, during the pendency of appeal, sone of the
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appel lants died on different dates and there was no attenpt to
take any step within time for bringing to the Court the |ega
representatives of the deceased appellants. The respondents,
therefore, filed application praying for dismssal of those
appeal s as havi ng been abat ed. It appears that during the
pendency of appeal in the H gh Court, sone of the appellants
were said to have died, the plea of partial abatenent of the
appeal s qua only those deceased appellants were not accepted
by the H gh Court on the view that decree was joint based on
common right and interest, the appeal was rejected in toto.

On these facts, the Constitution Bench after discussing al



earlier decisions held as under: -

"27. Laws of procedure are neant to regulate effectively,

assi st and aid the object of doing substantial and real
justice and not to foreclose even an adjudication on nerits
of substantial rights of citizen under personal, property and
other laws. Procedure has al ways been viewed as the

handmai d of justice and not neant to hanper the cause of
justice or sanctify mscarriage of justice. A careful reading of
the provisions contained in Order 22 CPC as well as the
subsequent anendrments thereto would I end credit and

support to the view that they were devised to ensure their
continuation and culnmination in an effective adjudication

and not to retard the further progress of the proceedi ngs

and thereby non-suit the others simlarly placed as |ong as
their distinct and i ndependent rights to property or any
claimremain intact and not |ost forever due to the death of
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one or the other in the proceedings. The provisions
contained in Order 22 are not to be construed as a rigid
matter of principle but nust ever be viewed as a flexible tool
of convenience in the adninistration of justice."

XXXXX
32. But, in our view also, as to what those circunstances
are to be, cannot be exhaustively enunerated and no
hard-and-fast rule for invariable application can be devi sed.
Wth the march and progress of |law, the new horizons
explored and nodalities discerned and the fact that the
procedural laws must be liberally construed to really serve
as handmai d, make it workabl e and advance the ends of
justice, technical objections which tend to be stunbling
bl ocks to defeat and deny substantial and effective justice
shoul d be strictly viewed for being di scouraged, except
where the mandate of |aw inevitably necessitates it.
Consequently, having regard to the nature of the
proceedi ngs under the Act and the purpose of reference
proceedi ngs and the appeal therefrom the courts should
adopt a liberal approach in the matter of condonation of the
delay as well as the considerations which should weigh in
adj udgi ng the nature of the decree i.e. whether it is joint
and inseverable or joint and severable or separable. The fact
that the Reference Court has chosen to pass a decree jointly
in the matters before us is and should be no ground by
itself to construe the decree to be joint and inseparable. At
times, as in the cases on hand, the court for its convenience
ni ght have conbined the clains for joint consideration on
account of simlar nature of the issues in all such cases and
for that reason the parties should not be penalized, for no
fault of theirs. Actus curiae nenmnemgravabit (an act of
court shall prejudice no one) is the maxi mof |aw, which
cones into play in such situations. A nunber of people,
nore for the sake of convenience, may be counselled to join
together to ventilate, all their separate but simlar nature of
clains and this also should not result in the clains of al
such others being rejected nerely because one or the other
of such clains by one or nore of the parties abated on
account of death and consequent onission to bring on
record the legal heirs of the deceased party. At tines, one or
the other parties on either side in a litigation involving
several clains or nore than one, pertaining to their
i ndi vidual rights may settle anong thensel ves the dispute
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to the extent their share or proportion of rights is concerned



and may drop out of contest, bringing even the proceedings
to a conclusion so far as they are concerned. If all such
nmoves are allowed to boomerang adversely on the rights of
the remaining parties even to contest and have their clains
adjudi cated on nerits, it would be a travesty of
adm nistration of justice itself.
XXXXX
35. In the light of the above discussion, we hold:
(1) Wherever the plaintiffs or appellants or petitioners
are found to have distinct, separate and i ndependent
rights of their own and for the purpose of convenience
or otherw se, joined together in a single litigation to
vindicate their rights, the decree passed by the court
thereon is to be viewed in substance as the
combi nati on of several decrees in favour of one or the
other parties and not as a joint and inseverable
decree. The sane would be the position in the case of
def endants or respondents having sinilar rights
contesting the clains against them
(2) Whenever different and distinct clainms of nore
than one are sought to be vindicated in one single
proceedi ngs, as the one now before us, under the
Land Acquisition Act or in simlar nature of
proceedi ngs and/or clains in assertion of individua
rights of parties are clubbed, consolidated and dealt
with together by the courts concerned and a single
j udgnent or decree has been passed, it should be
treated as a nere conbination of several decrees in
favour of or against one or nore of the parties and not
as joint and inseparabl e decrees.
(3) The nmere fact that the clains or rights asserted or
sought to be vindicated by nore than one are simlar
or identical in nature or by joining together of nore
than one of such claimnts of a particular nature, by
itself would not be sufficient in lawto treat them as
joint clains, so as to render the judgnent or decree
passed thereon a joint and inseverabl e one.
(4) The question as to whether in a given case the
decree is joint and inseverable or joint and severable
or separable has to be decided, for the purposes of
abat enent or dismissal of the entire appeal as not
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bei ng properly and duly constituted or rendered
i nconpetent for being further proceeded with,
requires to be determined only with reference to the
fact as to whether the judgnent/decree passed in the
proceedi ngs vis-‘-vis the remaining parties would
suffer the vice of contradictory or inconsistent
decrees. For that reason, a decree can be said to be
contradi ctory or inconsistent with another decree
only when the two decrees are incapabl e of
enforcenment or would be nutually self-destructive
and that the enforcenment of one would negate or
render imnpossible the enforcement of the other
XXXXX
37. For all the reasons stated above, we are unable to
approve the decision or the manner of disposal given by the
H gh Court in these cases, which resulted in grave injustice
to the remaining appellants in denying themof their right to
have an adjudication of their clainms on nerits. The High
Court ought to have condoned the delay as prayed for
keeping in view the pendency of the nain appeals on its file,
adopting a liberal and reasonabl e approach, which would
have facilitated an effective adjudication of the rights of
parties on either side, avoiding summary rejection of the
appeals in entirety. The judgnment and decrees passed by the



Hi gh Court in all these appeals are set aside and appeals are
remitted to the High Court to be restored to their origina
files for being disposed of afresh on nmerits of the clains of
both parties and in accordance with | aw. These appeals are

al | oned on the above terns, with no order as to costs."

38. In the instant case, the plaintiffs joined together and filed
the suit for rectification of the revenue record by incorporating
their nanes as the owners and possessors in respect of the

suit land on the ground inter alia that after the death of their

predecessor-in-title, who was adnittedly the Pattadar and
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Khat adar, the plaintiffs succeeded the estate as sharers being

the sons of Khatadar. Indisputably, therefore, all the plaintiffs

had equal shares in t he sui t property | eft by their
pr edecessors. Hence, in the event of death of any of the
plaintiffs, the estate is fully and substantially represented by

the other sharers as owners of the suit property. We are,
therefore, of the view that by reason of non-substitution of the

| egal representative(s) of the deceased plaintiffs, who died

during the pendency of the appeal in the Hi gh Court, entire

appeal shall not stand abat ed. Remai ni ng sharers, having
definite shares in the estate of the deceased, shall be entitled

to proceed with the appeal wi thout the appeal having been

abated. W, therefore, do not find any reason to agree with

t he submni ssion made by the | earned counsel appearing for the

appel I ant s.

39. By filing another |I.A No.7 of 2015 on 17.4.2015, the
appel I ants sought permi ssion to urge additional grounds as

contenpl at ed under Section 98 of the Code of Civil Procedure.
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Admttedly, this ground was not urged before the learned third

Judge of the High Court at the tine of hearing of the appeal
Be that as it may, we allow the appellant to urge additiona

ground in this appeal



40. By urging this additional ground | earned senior counse
for the appellants subnmitted that the procedure adopted by
the Hi gh Court in the disposal of the appeal is not in
consonance with the provisions contained in Section 98 of the
CPC. Learned counsel subnitted that the appeal in the High
Court was originally heard by two judges who differed in their
opi nion and wote two separate judgnents. Whi | e giving
judgnents, both the judges have not recorded their opinion on
the point of difference on the point of |aw W t hout
formulating the point of difference the natter was referred to a
third judge by the Chief Justice and the third judge finally
passed the inpugned judgnent concurring with one of the
j udge. According to the | earned counsel, therefore, the
i mpugned judgnment is vitiated in |aw and cannot be
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sustained. In this connection, |earned counsel relied upon the
decision of this Court in Tej Kaur and Another vs. Kirpa
Si ngh and Anot her, (1995) 5 SCC119; P.V. Henal at ha vs.
Katt ankandi Put hiya Maliackal Saheeda and Anot her,
(2002) 5 SCC 548; Pankaj akshi (Dead) Through Lrs. And

O hers vs. Chandrika and Ot hers, (2010) 13 SCC 303.

41. Section 98 of the Code of Civil Procedure reads as under :-

"98. Decision where appeal heard by two or nore Judges.

(1) Where an appeal is heard by a Bench of two or nore
Judges, the appeal shall be decided in accordance with the
opi nion of such Judges or of the majority (if any) of such
Judges.

(2) Where there is no such majority which concurs in a

j udgnent varying or reversing the decree appeal ed from

such decree shall be confirned

Provi ded that where the Bench hearing the appea

is conposed of two or other even nunber of Judges

bel onging to a Court consisting of nore Judges than those
constituting the Bench and the Judges conposing the Bench
differ in opinion on a point of law, they may state the point of
| aw upon which they differ and the appeal shall then be

heard upon that point only by one or nore of the other
Judges, and such point shall be decided according to the
opinion of the majority (if any) of the Judges who have heard
the appeal including those who first heard it.

(3) Nothing in this Section shall be deened to alter or



ot herwi se affect any provision of the letters patent of any
H gh Court."
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42. Fromthe legislative history of enactnment of Code of Civi

Procedure, it would appear that Section 98 of the CPC was for

the first time enacted in 1861 by the Act amending the G vi

Procedure Code of 1859. Subsequently in 1862, Letters

Patents were issued establishing the H gh Court of Madras

and these Letters Patents were nmodified in 1865. O ause 36 of

the Letters Patent declared that in exercise of appellate

jurisdiction the certain procedure is to be adopted. In 1877

and 1882 anendnents were brought in the Code of Cvi

Procedure but no provision was made to the effect that the

Code shall not affect the Letters Patent. Thereafter many Hi gh

Courts and the Privy Council interpreted the provisions of

Section 98 and Cl ause 36 of the Letters Patent and it was

consistently held by the Full Bench of the Madras Hi gh Court

as under: -
"The result is that it is now beyond all doubt that C ause 36
of the Letters Patent applies to all appeals. It may be asked,
when does Section 98 of the Cvil Procedure Code have any
operation and why should the legislature not say that the
section does not apply to Chartered Hi gh Courts instead of
addi ng an explanation to the section? The reply is that

Section 98 applies now only to Courts other than the
Chartered High Courts, that is, the Chief Courts and Courts
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of judicial Conm ssioners and the reason why the | egislature
adopted this particular formof elucidating the matter is that
it was intended to retain Section 98 as applicable even to
Chartered High Courts but to nmake the application subject
to Cause 36 of the Letters Patent. If, at any tinme, C ause 36
of the Letters Patent ceases to exist, Section 98 will cone
into operation. It is to attain this particular result that the
expl anation was added to Section 98 instead of saying that
Section 98 does not apply to Chartered High Courts at all.
woul d answer the question referred to us thus:"

43. Cl ause 36 of Anmended Letters Patent of the Hi gh Court of
Madras, which has been nade applicable to the Hi gh Court of
Andhra Pradesh, reads as under: -

" 36. Si ngl e Judge and Division Courts:-- And we do



hereby declare that any function which is hereby directed to
be performed by the said H gh Court of Judicature at

Madras, in the exercise of its original or appellate
jurisdiction, may be perfornmed by any Judge, or by any

Di vi sion Court thereof, appointed or constituted for such
purpose in pursuance of Section 108 of the CGovernnent of
India Act, 1915 and in such Division Court is conposed of
two or nore Judges, and the Judges are divided in opinion

as to the decision to be given on any point, such point shal
be deci ded according to the opinion of the majority of the
Judges, if there shall be a majority, but if the Judges should
be equally divided they shall state the point upon which
they differ and the case shall then be heard upon that point
by one or nore of the other Judges and the point shall be
deci ded according to the opinion of the majority of the
Judges who have heard the case including those who first
heard it."
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44, Lear ned seni or counsel appearing for the respondents in

response to the argunment on Section 98 of the CPC, subnitted
that in view of Sub-section (3) of Section 98, the provision of
Section 98 of the Code will not apply. Ld. senior counsel
subnmitted that this Court cannot go into that question for the
reason that the appellants neither raised this point before the
third judge who passed the inpugned judgnent nor the

appel I ants have been granted permi ssion to raise the question
of application of Section 98 of the CPC According to the
| earned counsel having regard to the procedure provided

under the Letters Patent of the Hi gh Court, the objection

cannot be entertai ned.

45. Firstly, we shall discuss the decisions cited by the
| earned counsel on both sides. In the case of Tej Kaur and
anot her (supra), a Division Bench of this Court has
consi dered the provisions of Section 98 of CPC. The Attorney
General put reliance on paragraphs 3, 6 and 9 of judgnent
whereas Dr. Singhvi relied on paragraphs 8 and 9 of the
40

j udgnent. Hence we extract paras 3, 6, 8 and 9 of judgnent
whi ch are as under: -

"3. The question, therefore, is whether the finding of the

court below that the will has not been proved is a finding of
fact? If so, whether in the absence of majority opinion of the



46.

Di vi si on Bench, the confirmation of the decree of civil court
isvalidin law? Thirdly, whether this Court can exani ne the
case on nerits to find whether the will is validly proved, in
whi ch event woul d sub-section (2) of Section 98 be not
rendered otiose or ineffective?

6. In other words, the difference of opinion between Judges,
who constitute the Bench hearing the appeal, on a point of

| aw al one would be referred to a third or other Judges
according to the rules of that H gh Court. By inplication, on
question of fact, when there is no majority opinion varying or
reversing the decree appeal ed from such decree should be
confirned.

8. The ratio in Jayanti Devi v. Chand Mal Agrawa which has
been referred by Shri Bagga, is inapplicable to the point in
i ssue. Therein, because of what has been provided in
sub-section (3) of Section 98 CPC, the letter patent power
was taken aid of and it was held that the letter patent court
was not confined to the hearing of the appeal by the third
Judge on the question of law only, on which the Judges
hearing the appeal had differed. Such a difference of opinion
could be on a question of fact as well. It could, thus, be seen
that the reference there was under the letters patent which
power has been expressly preserved by sub-section (3) of
Section 98. But in the case at hand, the letters patent power
was not avail able and therefore, by operation of sub-section
(2) of Section 98, the decree of the court bel ow stands

af firmed.

9. The question then is whether this Court could nullify the
schene of Section 98(2) by exam ning the dispute on nerits
and by inplication render sub-section (2) surplusage or
otiose. In our considered view the contention of the appell ant
cannot be accepted. It is true that in a case where there is
di fference of opinion anmong the Judges of the High Court,

the power of this Court under Article 136 is w de enough to
test the correctness of the concl usion reached by the
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differing | earned Judges as pointed out by this Court in Dr
Prem Chand Tandon case. Thi s proposition is

unexceptionabl e but this Court had no occasion in that case
to consider the scope of sub-section (2) of Section 98. The
| anguage enpl oyed in sub-section (2) is inperative and in
mandatory terms. The object appears to be that on a

question of fact when there is a difference of opinion, the
vi ew expressed by the court below, in the absence of a

maj ority opinion, needs to be given prinacy and confirned.
When such is the animation, this Court cannot enlarge the
scope of the controversy by itself exani ning the correctness
of the finding of fact and deci de which view of the two is
correct. This would be in direct negation of the legislative
mandat e expressed in sub-section (2) of Section 98 of the
CPC. "

From perusal of the above quoted paragraphs in the

decision given in Tej Kaur (supra) it is manifest that this

Court considered the procedure to be adopted as contenpl at ed

under Section 98 of the Code and held that for those courts,

the procedure of which is governed by Letters Patent, the

power has been expressly reserved by Sub section (3) of



Section 98. Hence, in the instant case the procedure provided

in the Letters Patent of the Hi gh Court shall prevail.

47. Ref erence has al so been nade to the case of P.V.

Hemal at ha (supra) where the judges in appeal constituting a
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Di vi si on Bench pronounced two separate judgments wherein

they differed in alnost all the issues arising in the case. A
poi nt was raised that since the judges conprising the Division
bench delivered two separate judgnents and have not

identified the difference on any point of |law, the decree of the
court belowis liable to be confirned in ternms of Section 98(2)
of the Code. This Court held that in such cases the procedure

is to be adopted as contenpl ated under Section 98 of the Code
having regard to the fact that the provisions of O ause 36 of
Letters Patent of the Madras High Court is not applicable.

This Court held: -

"17. Adnmittedly, the High Court of Kerala is a newy
constituted court for the newy forned State of Kerala in
1956 and governed by the Kerala Act. The said Hi gh Court

does not have any Letters Patent -- it being not a Chartered
H gh Court continuing fromthe British period. In such a
situation, it is subnmtted that the | earned Judges were
perfectly justified in giving effect to the provision of
sub-section (2) of Section 98 of the Code and conming to the
concl usi on that because of the two different judgments

passed by themthe decree of the subordinate court was

liable to be confirnmed. On behalf of the respondent very
strong reliance has been placed on a two-Judge Bench

decision of this Court in the case of Tej Kaur v. Kirpal Singh
in which in a sinmlar situation the Suprene Court held that
the provision of sub-section (2) of Section 98 would be
attracted and in view of the two conflicting judgnments passed
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by two Judges who differed on issues of fact, the judgnent of
t he subordinate court is liable to be confirned.
35. W have reached the conclusion as stated above that
clause 36 of the Letters Patent of the Madras H gh Court on
"practice and procedure" and "powers of Judges" is not
applicable to any part of the newterritory of the State of
Kerala and to the new High Court of that State. Law with
regard to the "practice, procedure and powers of Judges" as
contained in the Kerala Act, would be applicable uniformy to
all the territories now fornming part of the new State of Kerala
and the High Court established for it. W have also held even
on assunption that Section 23 of the Travancore-Cochin Act
is saved under Section 9 of the Kerala Act that since the said



Kerala Act is a "general law', it has to give place to Section
98 of the Code of Civil Procedure which is a "special |aw'
applicable to civil appeals arising fromcivil suits.”

48. In the case of Pankajakshi (Dead) Through Lrs. and
O hers (supra), this Court followed the earlier two decisions in
Tej Kaur and P.V. Henml at ha since the practice and

procedure of Letters Patent was not applicable.

49, A conparative study of Section 98 CPC vis-‘-vis clause
36 of the Amended Letters Patent of the Andhra Pradesh High
Court will reveal that while Section 98 provides that in a case
where t he Judges conprising the Bench differ in opinion on
point of law, they nmay state the point of |aw upon which they

differ and the appeal shall be heard upon that point only by
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one or nore of the other Judges, such point shall be decided

according to the opinion of the majority of the Judges.

Whereas O ause 36 of the anended Letters Patent provides

that in a case the Division Court exercising its original or
appel late jurisdiction hears the appeal and the Judges are
divided in opinion as to the decision to be given on any point,
such point shall be decided according to the opinion of

maj ority of Judges. If the Judges are equally divided they
shal |l state the point upon which they differ and the case shal
then be heard on that point by one or nmore of the Judges and
the point shall be decided according to the opinion of majority
of Judges who have heard the case including those who first

heard it.

50. Section 98(3) of the Code was added in 1928 by the

repeal i ng anendi ng Act (18 of 1928). The anended
Sub-section (3) of Section 98 was considered by a Full Bench

of the Madras Hi gh Court in Dhanaraju vs. Mtilal Daga

and Anot her, AR 1929 (Mad.) 641 (F.B.). The Division
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Bench of the Hi gh Court of Patna in the case of Bokaro and

Rangur Ltd. vs. State of Bihar, AIR 1966 (Patna) 154,
considered the sinilar question and observed: -

"The view which | have expressed above is supported by a

Ful I Bench decision of the Madras Hi gh Court reported in
Dhanaraj u v. Bal a-ki ssendas Mtilal : AIR 1929 Mad 641

FB) : ILR Mad 563, and by two decisions of this Court; one
reported in Debi Prasad Pandey v. Gaudham Rai : Al R 1933

Pat 67 at p. 69 : ILR Pat 772 and the other in Rajnarain v.
Saligram | LR Pat 332. C ause 28 governs not nerely C ause

10, but also Clause 11 of the Letters Patent which ordains
that this Court is a Court of Appeal fromthe Cvil Courts of
the State of Bihar. C ause 28 of the Letters Patent being

wi der in scope than section 98 of the Code of Civi

Procedure, because it covers points of fact as well as points
of law, a reference to a third Judge in the present appeal is
not inconpetent nerely because there has been no

di fference of opinion between Sinha and S. N. P. Singh, JJ.
on a point of law The cases relied upon by the |earned
Advocat e General were deci ded before the insertion of
Sub-section (3) in Section 98 of the Code and they have
becone obsolete. | am therefore, of the opinion that the
poi nt raised by the | earned Advocate General is without

merit and nust be overruled, and | nust deal with this

appeal as one referred to nme under C ause 28 of the Letters
Patent. | nust, however, indicate that | ought to deal wth
only such point or points in this appeal upon which there
has been a difference of opinion between Sinha and S. N P.
Singh, JJ. This is clear not only fromthe terns of C ause 28,
but also fromthe decision of this Court in Zainuddin
Hussain v. Sohan Lal. In that case, Rai, J. indicated that it
not open to a third Judge to adjudi cate upon a point on
which there is no difference of opinion between the two
Judges who heard the appeal in the first instance. Simlar

vi ew was taken by a special Bench of the Allahabad High

Court in Akbari Begamv. Rahmat Husain : AIR 1933 Al 861
SB: ILRAI 39."
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51. A simlar question with regard to the interpretation of

Section 98 CPC and the Patna Hi gh Court Rules cane for

consi deration before the Patna Hi gh Court in the case of Snt
Jayanti Devi vs. Srichand Mal Agrawal and O's. AR 1984

Pat na 296. Noticing the provision of High Court Rules, the

Court cane to the conclusion that the Letters Patent of the

Court has not confined the hearing of the appeal by a third

Judge on the questions of |aw only upon which the Judges

hearing the appeal differ. Such a difference of opinion can be

on question of facts al so. The Hi gh Court is also of the view

that there is no inperative prescription that the difference of



opi nion has to be forrmulated by a joint order. If such
difference or differences is expressly enunerated in a joint

order it may serve better. Still absence of such joint order wll

not vitiate the reference. The Court observed: -

"It may be seen that the Letter Patent of the Court has not
confined the hearing of the appeal by a 3rd Judge on, the
qguestions of |aw upon which the Judges hearing the appea
differ. Such a difference of opinion can be on a question of
fact also. That the Judges should record expressly in a joint
order what their differences are may be desirable. But there
is no inperative prescription that the difference of opinion
has to be fornmulated by a joint order. If such difference or
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differences is expressly enunerated in a joint order, it may
serve better and the 3rd Judge hearing the appeal may not
be required to investigate into their respective judgnents to
di scover the difference or differences of opinion. Still absence
of a joint order specifying the difference as envi saged under
the proviso to Sub-section (2) of Section 98 of the Code
cannot be taken, to vitiate the reference or the hearing of the
appeal by a third Judge. This view is supported by a
judgnent by Lalit Mohan Sharma, J. in Rulia Devi v.
Raghunath Prasad, | amin respectful and conplete
agreement with the views expressed in Rulia' s case and find
no substance in the prelimnary objection of M. Chatterjee
inthis regard. M. Chatterjee’'s further contention that there
being no majority, and the reference being invalid, the
j udgnent and decree of the court bel ow should be deened to
be confirmed, is also devoid of say nmerit. Any najority that
may concl ude the judgment can be noticed only after the
di sposal of the appeal by the third Judge and not before
that. Such a conclusion can be arrived at only if any views
do not agree with the views of the Hon'ble Judge taking the
view that the judgnment and decree should be reversed. The
prelimnary objection is accordingly disposed of."

52. In the case of Reliance Industries Ltd. vs. Pravinbha
Jasbhai Patel, 1997(7) SCC 300, the provision of Section 98

came for consideration before this Court as to the applicability
of the Section in the natter of reference to a third judge, the
Court hel d: -

"11. As laid down by Section 4 sub-section (1) CPCitself in
the absence of any specific provision to the contrary, nothing
in the Code shall be deened to Iimt or otherw se affect any
special or local law now in force or any special jurisdiction or
power conferred, or any special formof procedure

prescribed, by or under any other law for the tine being in
force. It cannot be disputed that Letters Patent as applicable
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to the High Court of Gujarat is a special law in force which
confers special jurisdiction or power and | ays down speci al
form of procedure prescribed therein for governing the cases



where the two | earned Judges forming the Division Bench of
the Hi gh Court differed on a question of |law or fact. Under
such circumnstances clause 36 of the Letters Patent |aying
down the special procedure for neeting such a contingency
was required to be followed wi thout in any way being
i npeded or restricted or being cut across by the procedura
requi renents laid down by Order 47 Rule 6 CPC. The said
provision on its own would apply to those courts which were
governed strictly by the procedure of Code of Civil Procedure
and had no provision of Letters Patent Charter to fall back
upon. I n other words chartered Hi gh Courts governed by the
Letters Patent which were original chartered High Courts or
whi ch were the successor Hi gh Courts |ike the Gujarat Hi gh
Court, would be governed by the special procedure laid down
by clause 36 of the Letters Patent and that would remain
saved by the operation of Section 4 sub-section (1) CPC
noted above. It is, therefore, not possible to agree with the
reasoning of the High Court in the inpugned judgnent to
the effect that clause 36 of the Letters Patent does not dea
with a situation where there is conflict of decisions between
the two | earned Judges of the Bench sitting in review agai nst
the earlier judgnent of the Division Bench of the Hi gh Court.
XXXXX
Moreover the fact remains that by the enactnent of Section
98(3) CPC what ever doubt earlier renmained in connection
with this controversy was put at rest by the |egislature and
the vi ew propounded by the Privy Council got statutory
recognition by the anendnent of Section 98 and the
i nsertion of sub-section (3) thereof."

53. In the case of Rulia Devi and others vs. Raghunath
Prasad, AIR 1979 Patna 115, a Bench of the Patna High
Court while considering the provision of Section 98 CPC vis a

vis clause 28 of the Letters Patent hel d: -
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"I't will be observed that the Letters Patent does not confine
the point of difference to a question of law and since it is not
subject to any linmtation nmentioned in Section 98 of the Civi
P. C, it nust be held that a difference between the Judges
constituting a Division Bench, for the purpose of reference to
a third Judge, can be on a question of fact al so. However, in
the present case, the | earned Judges did not jointly
fornmulate the points of difference, after delivering their
separate judgnments. They have in the order-sheet mnerely
stated that as they differed the case should be placed before
the Hon' bl e the Chief Justice for placing it before a third
Judge.

7. M. Yogendr a M shra, appeari ng for t he
plaintiff-respondent raised a prelimnary objection that since
the points were not stated by the Bench, the reference to the
third Judge was illegal. | do not see any nerit in this

argunment inasmuch as the points, although not expressly
enunerated by a joint order, are apparent fromthe

judgnents. It is nowhere perenptorily prescribed that the

di fference of opinion has to be fornulated by a joint order
Besides, the irregularity in not doing so, if at all, is of fornal
nature and does not vitiate the proceeding including the
reference. On exani ning the observations contained in para

23 of the judgment of the Madras Hi gh Court in A K

CGopal an v. District Mgistrate, Ml abar (AR 1949 Mad 596)

M. Mshra stated that he wi thdrew his objection and the



reference may be treated as good and be decided on nmerits.

54. Coming back to the instant case, the two | earned Judges
of the Division Bench passed separate judgnents. One of the
| earned Judges all owed the appeal and set aside the trial court

j udgnent, whereas another | earned Judge affirnmed the trial

court finding and di snissed the appeal . Bot h the | earned

Judges differed not only on the point of facts but also on the
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point of law. The |earned Chief Justice, therefore, referred the
matter to the third Judge for deciding the appeal. The |earned
third Judge, after going through the judgnents of the |earned
di ffering Judges, fornulated various issues and recorded its
finding on all the points. The | earned third Judge finally
uphel d the finding recorded by one of the learned differing
Judges and al |l owed t he appeal . In our considered opinion
therefore, there has been conplete conpliance of O ause 36 of
the Letters Patent of the Andhra Pradesh Hi gh Court and the

i mpugned judgnment cannot be vitiated on that account.

55. Now, we shall discuss the judgnent and the findings
recorded by the two | earned differing Judges of the High
Court. In the judgnment rendered by Justice B. Prakash Rao

the follow ng points have been fornulated for consideration:-

a) Whet her the plaintiffs have established the claimfor
declaration of title in respect of the suit |and.
b) Whether the plaintiffs are in possession of the suit
| ands for claimng permanent injunction.
c) whet her the suit lands are Jagir |ands as contested by

t he def endants?

d) Whet her the relief of declaration of title can be granted

in the absence of truth of flow of title?
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e) Whet her non filing of ceiling declaration can have the
ef fect of waiver of title?
f) Whet her the entries in the revenue records can be
basis for grant of a decree of declaration of title?
g) Whet her the suit is barred by linitation and whet her

the plaintiff's are estopped fromfiling the suit since they had

earlier clainmed for award of conputati on anount contendi ng
that suit lands are Jagir |ands?
h) Whet her the judgnent of the trial court warrants any



interference as regards the findings recorded there?

56. On consideration of the pleadings of the parties on the
poi nt of change of survey nunber, the Court observed: -

"From a thoughtful consideration of the pleadings of the
parties, we find that the state has been searching for proper
defence to the suit. If defence of the state has been varying
fromtime to tinme. We are unable to understand as to how

| and adneasuring 373.22 acres in Sy. No.613 of Nadergul
Village can be separately shown in new series of survey
nunbers from1l to 191. The village plan show ng the

nunber of survey nunbers has not undergone any change.

No suppl enentary sethwar has been issued and there is no
evidence on record that the original survey nunbers i.e. 1 to
875, have been increased by another set of survey nunbers
i.e. the new series survey nunbers 1 to 191. Again the
pahanies filed by both parties disclose the existence of Sy.
No. 613, they al so disclose the existence of survey nunber

119 as two different extent of |land, the original survey
number is adnmeasuring AC. 1.20 guntas. After the khasra
pahani, the same survey nunber 119 is shown as having an
extent of Ac.355.12 guntas. The plaintiffs have inpl eded the
survey departnment of the state as one of the defendants but
no person from such a departnent has been exam ned as

wi tness. The oral evidence adduced by the Sate consists of a
Mandal Revenue Oficer and Legal O ficer. None of these

Wi t nesses are conpetent to give evidence about the survey
nunbers in village, the sub division of survey nunbers, the
settl enent operations where the total survey nunbers in the
vill age can get decreased or increased. On one hand, the
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State is contesting the suit on the ground that Nadergu
Village is Jagir and/or Inam and/or confiscated by the State.
In any of these eventualities, there cannot be change of
| ocation and existence together with extent of survey No.613.
W are at a loss to understand as to how there can be
duplicate survey nunbers in the sane village. Simlarly it is
under st andabl e as to how patta | and can be confiscated and
under which | aw such an action can be justified."

57. After considering Exhibits A-5 and A-6 which are Setwar

and Vasul Baqui , t he | ear ned Judge hel d t hat t hese
docunents have not been chal | enged. So far Exhibit A-12
whi ch is Khasr a Pahani , t he I and of Raj a Shi vr aj

Dhar mavant h Bahadur are recorded in a separate series. This
docunent has al so not been chall enged by the defendant. The
| earned Judge examined the witten statenment and observed: -

"Thus there is a clear admi ssion in the witten statenent

that up to the khasra pahani, Raja Shivraj Dharmavanth

Bahadur recorded as pattadar of the suit |and. As
conmented by us earlier, there is no evidence that any

addi tional survey nunbers added to the total survey

nunbers 875 in Nadergul village. If that be so, it is the duty
of the state to explain as to what has happened to the vast
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chunk of | and which was part of survey No. 613 of Nadergu

vi | | age. It is not explained as to why Raja Shivraj

Dhar mavant h Bahadur | ands were to be recorded in a

separate series of survey nunbers from1l to 194. The state
has not explained as to what is the extent of each of these
survey nunmbers 1 to 194. It is not the case of the state that
the village map of the Nadergul village has undergone a
change or that any re-settlenment and survey operations were
carried out in Nadergul village. Hence, we have no
hesitation to hold that Raja Shivraj Dharnavanth Bahadur
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was the pattadar of the suit |and and he was khatadar for
payment of revenue (khata No.3)."

The | earned judge further observed: -

"The | earned Advocate General had vehenently subnitted

that entries in Revenue Records can neither create title nor
they take away title. He has further submtted that in order
to nmake out a case of declaration of title, the plaintiff is
obligated to establish the flow of title by producing the |ink
docunments and established that he has acquired ownership
froma valid person. On the other hand, the | earned counse

for the plaintiffs had submitted that in Tel angana Area, the
matters of revenue were regulated by the AP. (T.A ) land
Revenue Act 1317 F and various rules were nade under the

said Act and the entries in Sethwar, vasul baki and khasra
pahani cannot be construed as entries in yearly pahanies

and that the recording of a person as a pattadar under

Section 2(11) of the act, he is entitled to be declared as
owner of the said land, the plaintiffs have not placed by

evi dence before us as to how Raja Shivraj Dharnavanth

Bahadur had acquired the suit |lands. According to the

| earned counsel for the plaintiff, the fundamental nobde of
acquisition the nost primtive node of acquisition is
capturenment and if the Ruler that N zam acknow edges the

same, that would be sufficient to construed himas owner of
the land, the | earned counsel for the plaintiff has placed
reliance on a Division bench of this Court reported in AIR
1970 AP 19 para 19. In the said judgnent it has been held

that the act has defined the expression permanent Alienation
"in section 2 (0) to include any sal e exchange or gift and any
transfer of a right of occupancy or of the patta of hol ding but
excl udi ng any di spossession by will. It is therefore obvious
fromthe provisions of the Land Revenue Act any person is
legally entitled to be in possession, whether with the

perm ssion of Tehsildar in respect of vacant |ands under
Section 54 or of a pattadar who is in possession, has a right
of occupancy which is heritable and transferabl e under

section 58. It is this type of occupancy that is included in
the definition of permanent alienation"” in Section 2(0) of the
Tenancy Act. The |earned counsel for the plaintiffs has

pl aced reliance on section 2((11) of A P. (T.A ) Land Revenue
Act with defines a pattadar which neans the person who is
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directly responsible to the Governnent for paynent of |and
revenue and whose nanmes has been entered as such in
governnent records whether he be personally in possession
of the holding or thorough his Shikm dar . Section 24 of the
Act declares that all public roads, |anes, paths, bridges,
ditches, dikes, rivers, streanms, tanks, ponds, canals, |akes
and flowing water and all |ands, wherever situated, together
with all rights appertaining thereto are the property of the
Gover nment excepting."
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Ref erring various decisions of the H gh Court and

Suprenme Court, |earned judge concluded that the entries in

Setwar and Vasul Baqui and Khasra Pahani are prepared

under the statute and hence these entries constitute title. The

| ear ned Judge observed as under

"We are unable to understand as to why the plaintiffs cannot
pl aced reliance on entries in the sethwar, vasul baki and
khasra pahani which are exhibited as Ex.B19 (bunch of

pl eaded). This is a very peculiar case where duplicated
survey nunbers are pleaded by the State. It is not possible
to digest as to what has happened to the land in survey

No. 613 (suit land) since it was specifically in existence with
Raj a Shivraj Dharrmavanth Bahadur as pattadar and

Khat adar up to the year 1954-55. Even if Nadergul village is
assuned as Jagir village or Inamvillage, the entire land in
Nadergul village nust have the sane consequence i.e.

getting vested in the State. But the witten statenent shows
that Raja Shivraj Dharmavanth Bahadur |and are separately
shown in separate series of survey nunmbers from1l to 194

with different owners. It is not the case of the state that it
has granted by assignment of the |land in Nadergul village.
There is no possibility of a single survey nunber i.e. sy. No.
613 (suit land) getting covered either under the Hyderabad
Abolition of Jagir Regulation or the AP. (T.A) Abolition of
I nams Act 1955. At any rate the identity of land in Sy.
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No. 613 (suit land) as found in Ex. A 10 touch plan and
Exd. A9 village map cannot undergo any change what soever.
Ownershi p may change from one person to the other but the
| and cannot change its location and identity when descri bed
with reference a survey nunber. Hence, we are unable to
agree with the state that Ex. A 5 and A 6 cannot be taken as
title docunents. Hence, we hold that Raj a Shivraj
Dhar mavant h Bahadur was the pattadar, khatadar and
owner of the suit land and since the plaintiffs are the
successors of Raja Shivraj Dharmavanth Bahadur, they are
the successors to claimtitle of the suit land. W reject the
contention of the state that the | ands of Raja Shivraj
Dhar mavant h Bahadur are recorded separately in a new
series of survey nunmbers i.e. 1 to 194 since there is no iota
of evidence about the creation or existence of such survey
nunbers. It is now possible to conprehend that survey
nunbers woul d be changed when it relates to the title of the
person. The object of conducting survey of land is to
maintain the identity of the land and hence t he endorsenent
in the khasra pahani that |ands of Raja Shivraj
Dhar mavant h Bahadur are shown separately is of no
intelligible meaning. The evidence of DW1 and DW2 has not
thrown any |ight on these aspects. It is to be renenbered
that the State has pleaded that the |ands of Raja Shivraj
Dhar mavant h Bahadur are recorded in separate series of
survey nunbers from1l to 194 (witten statenent para 4)
and hence the burden is upon the state to prove the same
and explain as to what had happened to the | ands of Raja
Shivraj Dharmavant h Bahadur. No such attenpt has been
made by the State and hence we are constrained to reject the
contention of the state after the khasra pahani, Raja Shivraj
Dhar mavant h Bahadur’s land in Sy. No.613 of Nadergul
village is shown separately in a fresh series of survey
nunbers i.e. 1 to 194."



60. On the issue whether the Nadergul Village is a Jagir
village, the Court held: -

"From the docunentary evi dence adduced by the State, there
is no basis to construe that Nadergul village is a Jagir
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village. W& have earlier observed that if a village happens to
be a jagir village, all the survey nunbers of the village should
have the sane effect by virtue of the Jagir Abolition Law.
The state has contended that there are private patta |ands in
Nadergul village in other survey nunbers. Hence it is
absurd to appreciate that survey No.613 of Raja Shivraj
Dhar mavant h Bahadur al one can be construed as a Jagir.
Above all, the state has not chosen to partify its pleadi ng by
adduci ng the best evidence i.e. any notification show ng that
the suit lands are jagir |ands. Hence we have no hesitation
to hold that the suit land is not Jagir land and hence it
cannot be clained by the State."

61. On the issue of maintainability of suit, the | earned Judge
finally held that:-
"W have already noticed the judgnent of the Nazim Atiyat,
whi ch has rejected conputation anbunt for List Il villages
in Ex.Bl. Hence there is nothing inproper in filing the
present suit for declaration of title. It is settled law that a
claimfor declaration of title never gets extinguished by effl ux
of time. Even under Article 65 of the Limtation Act, 1963 the
Limtation runs only fromthe date on which the possession
of the defendants becones adverse to the plaintiffs. Hence
we hold that the plaintiffs are not disqualified fromfiling the
suit even if they had approached the Nazim Atiyat under Ex.
Bl proceedings."
62. On these findings, the | earned judge allowed the appea

and set aside the judgnent passed by the Trial Court.

63. The second | earned Judge, Justice R Kantha Rao,

delivered a separate judgnent, disagreeing with all the
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findings recorded by Justice B. Prakash Rao. Learned Judge

firstly held that the suit for declaration of title as owners of the
property, the burden is on the plaintiffs to prove their title of
owner shi p. The | earned Judge referring various judgnents
rendered by this Court and the Hi gh Court cane to the

concl usion that the hol der of General Power of Attorney (GPA)



is not conpetent to give evidence. The hol der of GPA cannot

be substituted for the said purpose. Lear ned Judge further
not i ced t hat t he | egal heirs of Raja Sivaraj Bahadur
participated in the Inam Enquiry before the Nizam Atiyat to

declare their rights and fix the comutation in respect of Jagir

| ands. The Nizam Atiyat by judgnent dated 20.07.1958

(Ex. B-1) passed order for payment of conmutation amount in

respect of Jagir villages. Sone of the plaintiffs preferred
appeal against the judgnment of the Nazim Atiyat to Board of

Revenue and this appeal was dism ssed. Thereafter, some of

the plaintiffs filed the wit petition, which was all owed and the

matter was renanded to the Board of Revenue for fresh

di sposal . Furt her, the appeal was ultimtely dism ssed for
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non- prosecuti on. According to the | earned Judge, therefore

the order passed by the Appellate Authority dism ssing the

appeal for non-prosecution will operate as res judicata.

64. The | earned Judge al so disagreed with the another Judge

on the finding that when a person is recorded as Pattedar and
Khat adar he has to be considered to be the owner of the

property and there is no necessity of proving the source of the
acquisition of the land. According to the |earned Judge, nere
mar ki ng of docunents such as Ex.A-5, certified copy of

Sethwar relating to Sy.No. 613 of Nadergul Village, Ex.A. 6,
certified copy of the Vasul baki Register of Sy.No.613 of

Nadergul village and Exs.A-12 to A-14 - certified copies of
pahani es where nane of Raja Sivaraj Bahadur is found, the
plaintiffs are not entitled for declaration of title. The |earned
Judge is of the viewthat plaintiffs failed to adduce any positive
evidence to prove title and possession of the suit property.

Accordingly, he by his judgnent disnissed the appeal
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65. It is pertinent to mention here that on perusal of two



separate judgnments witten by | earned Judges of the Division
Bench, they have not agreed on any point of facts or point of

| aw rat her they have decided the appeal by expressing their
separate vi ews. This may be the reason when the file was

pl aced before the Chief Justice, he referred the natter to a
third Judge for deciding the appeal after considering the
different views given by the two | earned Judges in the separate

judgnents witten and signed by them

66. Justice A CGopal Reddy, before whomthe appeal was
referred and finally placed for hearing, has considered the two
judgnents delivered by the differing Judges. The third Judge
considered in detail the judgment given by Justice B. Prakash
Rao, who extensively dealt with the entire facts of the case and
t he evi dence brought on record. After discussing the
pl eadi ngs of the parties in detail, the | earned Judge franed the

foll owi ng eight points for consideration
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"a) Whet her the plaintiffs have established the claimfor
declaration of title in respect of the suit |and.
b) Whet her the plaintiffs are in possession of the suit

| ands for claimng permanent injunction.

c) whet her the suit |ands are Jagir |ands as contested by
t he def endant s?
d) Whet her the relief of declaration of title can be granted
in the absence of truth of flow of title?
e) Whet her non filing of ceiling declaration can have the
effect of waiver of title?
f) Whet her the entries in the revenue records can be
basis for grant of a decree of declaration of title?
g) Whet her the suit is barred by linitation and whet her

the plaintiff’'s are estopped fromfiling the suit since they had

earlier claimed for award of conputati on anount contendi ng
that suit lands are Jagir |ands?

h) Whet her the judgnent of the trial court warrants any

interference as regards the findings recorded there?"

67. At the very outset, the | earned Judge noticed the
adm ssion nade in the witten statenent that in Khasra
pahani of 1954-55 |ate Raja Sivaraj Dharmavanth Bahadur
was recor ded as Pat t adar and Khat adar of

admeasuring AC.373-22. It has further been admitted that in

S. No. 613



the said Khasra Pahani survey nunbers the name of Raja

Si varaj Bahadur are recorded separately in a new series of
Survey Numbers from1l to 194. Further in Ex.12(a), which is

a Khasra Pahani, it is recorded as ‘cultivated self’ and it is

menti oned as | nam Dast agardan (suspense account) and in

61
whi ch Pattadar’s nane is mentioned as "Sivaraju Il aka" and

survey nunbers of Siva Raju Bahadur are witten separately.
The | earned Judge further noticed that even in pahani for the
year 1960-61 of Nadergul Village covered under Ex.12(b),
which is nmentioned at serial no.2, Survey No.613 Sivaraju

Il aka. The | earned Judge further cane to the follow ng
findi ng:

"I'n pahani pathrika for the year 1949-50 covered under
Ex.19(a), S.No.613 is shown as Kancha Siva Raj

Dast agar dan adnmeasuring AC. 323-22. |In the pahani patrika

for the year 1950-51 covered under Ex.B-19, S.No.613
admeasuring Ac.373-22 is classified as "Kancha Sevar aj
Muinzabt a Confiscated", and name of Khathadar is

menti oned as Kancha Severaj. In th Khsra Pahani for the

year 1954-55 covered under Ex.B-19(a), it was shown as

S. No. 119 and extent is shown as Ac. 355-12 guntas and

columm No. 6 was shown as Sirkari and | and name is Khas

Sagu (cultivated self). D.W.1 and 2, who entered into the
wi t ness box have not clarified as to how two different Khasra
pahani es were mai ntai ned, nanely, in the khasra pahani for
the year 1954-55, Raja Sivaraj Dharmavanth Bahadur has

been recorded as Pattadar and Khatadar of S.No.613
admeasuring 373-22, another Khasra Pahani covered under

Ex. B-19(a), S.No.119 of Nadergul is adnmeasuring Ac.355-12
guntas which is Sirkari but Sivaraj llaka. It is admtted by
the defendants that total survey nunbers in Nadergul village
are 875. The village map which was marked by the plaintiffs
shows original 875 survey nunbers and the new series of 1

to 194 survey nunbers. It is admitted in the first witten
statement filed by the fifth defendant that suit |and was
confiscated to the State and how the sane was confiscated

to the State and under what proceedings the |and was
confiscated has not be stated. In the anended witten
statement, State has taken several alternative and
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i nconsi stent defences by contending that Nadergul village is
I nam Dast agar dan. Even if we accept that is | nam
Dast agardan, it is only a suspense account and rights of the
parties have to be determnmi ned under Inanms Abolition Act.
There is no proof that the | and has been treated as
governnent |and and confiscated to the State. Once it is
recorded that S. No. 119 adneasuring Ac.1-20 guntas
bel ongs to Gaddam Mal | ai ah, how t he same survey Number
i.e. 119 can be recorded as having an extent of Ac.355-12
guntas, shown it as government |and. D.Ws.1 and 2 have



not properly explained the same in their evidence."

68. The | earned Judge on the issue with regard to Atiyat
proceedings in respect of Jagir land cane to the follow ng
findi ng:

"It is relevant to note here, Baga Nadergul village has been
nmentioned in List-111 under the headi ng Tahrir Pawanni

Jagi rs under Serial No.8. Theref ore, no commutation
anount has been fixed for list IIl villages, which is subject to
further enquiry with regard to the claim if any filed by
sub-grants to prove their possession. By any stretch of

i magi nati on, the heirs of Raja Shivaraj Dharmmavanth

Bahadur were awarded comutati on anount to foreclose

their rights under the above proceedi ngs. Even if the
appeal s were dismssed after remand order passed by the

H gh Court, the conmmutation anmount, if any awarded under
Ex.B-2 is only for the | ands which are not covered by
proceedi ngs under Ex.B-1. Further, as per Khasra Pahani

the I and revenue account of late Raja was Khata No.3. The

said fact has been admitted in the witten statenent.

Whereas Ex.B-2 and B-27 are in respect of Khata No. 6,

whi ch shoul d obviously be different fromthe revenue

account of late Raja i.e. Khata No.3. Therefore, it can safely
be concl uded that Exs.B-2 and B-27 do not pertain to the

| ands of which |ate Raja was Khatadar/pattadar. Further, it
was categorically stated in NB(1) of Ex.B-2 that the award
will be inplenented on the payments side after carefully
checking and reconciling the nunber of jagir villages as
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furni shed by the estate authorities with the list recently
received fromthe Atiyat Department, so as to keep the
commut ation sum of villages shown in list No.Ill attached to
Nazi m Saheb Atiyat’'s L.No.1884 dt. 27-2-1958 in reserve as
ordered by the Board of Revenue in their letter
No. U/ 993/ 58/ Atiyat dt.12-4-1958. So, the anmpunts so
menti oned are not concl usive but were ordered to keep in
reserve until rights of the parties are decided in separate
proceedi ngs. Therefore, it is not open for the Governnent to
contend that the properties are confiscated or vest in the
Government in the light of the conmutation award passed
by the Ofice of the Jagir Administrator, Government of
Andhra Pradesh, Hyderabad-Deccan dt. 30.3.1959 (Exs.B-2
and B-27)."

69. The | earned Judge has further taken notice of the fact
that of late the State Governnent, now, is claimng property by
roundi ng off the nanes of pattadars and others in the revenue
records without referring to any proceedi ngs, which fact has
been observed by one of the decision in Syed Ahmad Hasan

case, 2011(4) ALT 262 (DB)

70. Fi nal |y, t he | ear ned Judge came to t he foll owi ng



concl usi on:

"From the above discussion and the |law laid down by this
Court as well as the Supreme Court, it is to be held that the
plaintiffs successfully denonstrated that the |ate Raja was
patt adar/ khat adar of the |land covered by S. No.613

admeasuring 373-22 guntas in the Khasra Pahani, the
presunpti on backward/forward can be applied in his favour

or in favour of his heirs that he or they continued to be
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pattadar(s). Unless the State proves that the said | and has
been confiscated or vest in the State under Jagir Abolition
Act on abolition of jagirs or for non filing of declaration, the
property vest in the Governnment under the provisions of
Andhra Pradesh Land Reforms (Ceiling on Agricultura
Hol di ngs), 1973, nere mentioning "Sarkari" in subsequent
pahani es or giving duplication S.No.119, title of the origina
owner will not vanish and it continues to be vest with them
I n Khasra Pahani for the year 1954-55 covered under
Ex.12(a), when it is stated that S. No.613 has been recorded
as "Self Cultivation Dastagardan" and nunbers of the
Si varaj Bahadur has been witten separately and the sane
has al so been shown as S. No. 119 under Ex.12(b). Therefore,
late Raja or his heirs continue(s) to be pattadar(s) for the
correspondi ng survey nunber and on changi ng al so, but the
same cannot becone the governnment property as contended
by the | earned Advocate General. Further, the identity of
land in S. No.613, suit land, as found in Ex.A-10-touch plan
and Ex. A-9-village map cannot undergo any change
what soever and ownershi p may change from one person to
the other but the location of land and its identity with
reference to survey nunmber cannot be changed. Therefore,
there is no further necessity for the plaintiffs to seek
declaration of their title except to seek correction of record of
rights recording the nanes of the heirs of late Raja i.e. the
plaintiffs. Thus, the plaintiffs are entitled for a declaration
for correction of the entries in the record of rights recording
the nanes of the legal heirs of late Raja and al so injunction
restraining the defendants frominterfering with the plaintiffs
peaceful possession."

71. The | earned third Judge, therefore, agreed with the
finding recorded by one of the Judge, Justice B. Prakash Rao

and upheld the conclusion arrived at by himand consequently

al | oned the appeal
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72. We have neticul ously perused the pl eadings of the

parties, and the evidence, both oral and docunentary adduced
by them W have al so gone through the findings recorded by
the trial court, the findings recorded in two separate

j udgnents passed by the Division Bench of the Hi gh Court

and finally the inpugned judgnment passed by the third



| earned Judge of the High Court. The third | earned Judge to
whom the matter was referred has agreed with and upheld the
finding recorded by one of the judges of the Division Bench
and all owed the appeal decreeing the suit filed by the

plaintiff-respondents.

73. The plaintiff-respondents filed the suit for correction and
rectification of record of right in respect of S. No. 613
measuring 373.22 guntas of |and which was recorded in the

nane of the predecessors of the plaintiffs and the sane all eged

to have been illegally rounded up by the Revenue authorities

and a new S. No. 119 was created in favour of the State without

any notice and | egal proceedings.
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74. It has not been disputed by the appellant-State that the

suit land conprised within S. No.613 nmeasuring 373.22 guntas

was hel d and possessed by Raja Shiv Raj Bahadur who was

t he Khatadar and Pattadar of S.No.613 of Village Nadergul. It

is also not in dispute that succession of the Estate of Late Raja
Shiv Raj Bahadur was declared by a Royal Firman of the

Ni zamin favour of Raja Dhiraj Karan, Dharam Karan,

Mehboob Karan and the heirs of Manohar Raj vide Firman

dated 4th Ranzan 1359 Fasli. On the death of Raja the
succession of the Estate was granted by the Royal Firman in
favour of the sons of the two brothers and by subsequent

Firman in favour of Pratap Karan, who is one of the plaintiffs.

75. It has been adnitted in the witten statement that in the
Setwar and Vasool Baqui, the nane of Raja was recorded as

the owner of the said S. No.613. Subsequently, in the Khasra
Pahani which is the basic record of right prepared by the

Board of Revenue, Andhra Pradesh for the year 1954-55 the

nane of Raja Shiv Raj Bahadur was entered as the absolute
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owner and possessor of the suit land. Hence, the title of the
owner supported by various documents including the Khasra
Pahani, which is a docunent of title has been proved beyond

doubt .

76. Recently, in the case of Collector VS. Nar si ng Rao
(2015) 3 SCC 695, this Court (one of us-Hon'ble C. Nagappan
J. was a party) had considered a simlar question where the
challenge to the title of pattadar by the Governnent was
negatived and this court held :-
"13. Consequent to the merger of Hyderabad State with India
in 1948 the Jagirs were abolished by the Andhra Pradesh
(Tel angana Area) (Abolition of Jagirs) Regul ation, 1358 Fasli
"Khasra pahani" is the basic record-of-rights prepared by the
Board of Revenue Andhra Pradesh in the year 1954-1955. It
was gazetted under Regulation 4 of the A P. (Telangana Area)
Record-of -Rights in Land Regul ation, 1358 F. As per
Regul ation 13 any entry in the said record-of-rights shall be
presuned to be true until the contrary is proved. The said
regul ation of 1358 F was in vogue till it was repeal ed by the
A.P. Rights in Land and Pattadar Pass Books Act, 1971,
whi ch cane into force onl5-8-1978. In the 2nd Edn. (1997)
of The Law Lexicon by P. Ranmanatha Aiyar (at p. 1053)
"Khasra" is described as foll ows:
"Khasra.--Khasra is a register recording the incidents of a

tenure and is a historical record. Khasra would serve the
purpose of a deed of title, when there is no other title deed."
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77. One of the Judges of the Division Bench after considering

the facts of the case and discussing el aborately the oral and
docunentary evidence recorded a finding with regard to the

title in respect of S.No.613 in favour of the plaintiffs. The third
Judge in the inpugned judgenent has al so di scussed the

evidence and finally upheld the finding recorded by one of the
Judges of the Division Bench. We do not find any reason to

differ with the finding recorded by the two judges of the High
Court on the issue of title of the plaintiffs predecessors over

the suit | and.

78. Besi des the above, it has not been denied by the
appel lant that there is an endorsenent in the said Khasra
Pahani, Survey No. 613 adneasuring AC 373.22 is recorded as

"cultivated self’ and in colum 7 it is nmentioned that | nam



Dast agar dan (suspense account), Exhi bi t 12(a). The
appel lant-State have totally failed to prove as to under which
proceedi ng and under what circunstances, the suit |and was

suddenl y shown as Gover nnent | and. No pr oceedi ng
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what soever was initiated before the all eged confiscation of the

suit |and. Adm ttedly, Survey No. 119 admeasuring 1.20

gunt as bel onged to one Gaddam Mal | ai ah whi ch is evident
fromthe revenue record. W have failed to understand as to
how anot her Survey No. 119 cane into existence show ng

entire suit land to the extent of AC 355.12 guntas treating it
as Government | and

79. M. V. Gri, learned senior counsel appearing for the
appel l ant, contended that under the Jagir Abolition Regulation
the suit land is vested in the State. Consequently, the matter
was referred to Atiyat pr oceedi ng for commrut at i on of
conpensation it was only because the sanat has not proved

the claimfor conpensation in respect of suit |and was

rej ected.
80. We are unable to accept the subm ssion nade by M.
Gri, learned counsel for the appellant. From perusal of

exhibit B-1 which is the judgnment of N zam Atiyat dated

20.1.1958 it is evident that the nass is conprised of Jagir,
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Rusuns and Inamland. The Hi gh Court in the inpugned

judgnent has rightly observed: -

"It is relevant to note here, Baga Nadergul village has been

mentioned in List-111 under the heading Tahrir Pawanni
Jagi rs under Serial No.8. Theref ore, no commutation
anount has been fixed for list IIl villages, which is subject to

further enquiry with regard to the claim if any filed by
sub-grants to prove their possession. By any stretch of

i magi nati on, the heirs of Raja Shivaraj Dharmmavanth

Bahadur were awarded conmutation anmount to foreclose

their rights under the above proceedi ngs. Even if the
appeal s were dismissed after remand order passed by the

Hi gh Court, the conmmutation amount, if any awarded under
Ex.B-2 is only for the |ands which are not covered by
proceedi ngs under Ex.B-1. Further, as per Khasra Pahani

the | and revenue account of |late Raja was Khata No.3. The



said fact has been admitted in the witten statenent.
Whereas Ex.B-2 and B-27 are in respect of Khata No. 6,

whi ch shoul d obviously be different fromthe revenue

account of late Raja i.e. Khata No.3. Therefore, it can safely
be concl uded that Exs.B-2 and B-27 do not pertain to the

| ands of which |ate Raja was Khatadar/pattadar. Further, it
was categorically stated in NB(1) of Ex.B-2 that the award
will be inplenented on the payments side after carefully
checking and reconciling the nunber of jagir villages as
furni shed by the estate authorities with the list recently
received fromthe Atiyat Departnment, so as to keep the
commut ati on sum of villages shown in list No.lll attached to
Nazi m Saheb Atiyat’s L.No.1884 dt. 27-2-1958 in reserve as
ordered by the Board of Revenue in their letter

No. U/ 993/ 58/ Atiyat dt.12-4-1958. So, the ampunts so
menti oned are not conclusive but were ordered to keep in
reserve until rights of the parties are decided in separate
proceedi ngs. Therefore, it is not open for the Government to
contend that the properties are confiscated or vest in the
Governnent in the Iight of the comrutati on award passed

by the Ofice of the Jagir Adm nistrator, Government of
Andhra Pradesh, Hyderabad-Deccan dt. 30.3.1959 (Exs.B-2

and B-27)."
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81. The | earned Judge of the Hi gh Court in the inmpugned

j udgnent has taken judicial notice of the fact that the
Governnment, now a-days is claimng property by rounding off
the names of Pattadars and others in the Revenue Records
without referring to any proceedi ngs, which fact has al so been
observed in a Division Bench judgnent of the Andhra Pradesh

Hi gh Court in the case of Syed Ahnmad Hasan, 2011(4) ALT

262.

82. Both the trial court and the | earned Judge of the Division
Bench, who affirned the finding of the trial Court have failed
to take into consideration the rel evant provision of the
Hyderabad (Abolition of Jagirs) Regul ation, 1358 Fasli and
hel d that by the said Regulation, all Jagir |and becane the
Government |and. Sections 17 and 18 of the Jagir Abolition
Regul ati on read as under: -
"17. Home-farms. --
(1) Nothing in this Regulation shall affect the home farm
(seri Khudkasht) of a Jagirdar or Hi ssedar which, subject to
any law for the time being in force, he shall continue to
hol d, -

(a) where the village in which the farm
is situate has been brought under
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survey and settlement whether before

or after the appointed day, in

accordance with the terms recorded at

the tine of such survey and settl enent;

(b) for so long as the village has not

been brought under survey and

settlenent, in accordance with the

terns and condi tions prevailing

i medi ately before the appointed day.
(2) For the purposes of sub-section (1) the extent and
boundari es of the hone-farm of a Jagirdar or Hi ssedar shal
be such as the Jagir Adm nistrator nmay by order
determne :
Provided that no forest or waste |and shall be included in
any hone-farm

18. Personal property and liabilities not affected.--
Nothing in this Regulation shall affect, -
(a) the personal property of a Jagirdar or
H ssedar or any property other than the
Jagir held by a Jagirdar on behalf of the
Hi ssedar, or
(b) any liability of a Jagirdar or Hissedar
in respect of any |oan taken from
Governnent . "
83. From bare perusal of the aforesaid provision it is clear
that such | and which has been brought under survey
settlenent and record of right has been prepared in the nane
of the Iand owner in respect of self cultivated |and shall have

no effect on the provisions of Jagir Abolition Regul ations.
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84. On the finding recorded by the Trial Court on the issue of

possession, the plaintiff produced evidence stating that for

irrigation purpose on the | and, 18 bore-wells have been dug,

some bore-wells were dug-up in 1980 and sone in 1990s and

5 during the last five years. It has also come in evidence that

t he plaintiff obt ai ns three service connecti ons for
bore-wells in the nane of the deponent. The Trial Court took

notice of the fact that the defendant State has admitted that

bot h Set hwar and Wasool Baki do contain the nane of Shivraj

Bahadur, the truth of these docunents and the correctness of

entries therein are not in dispute. The only contention of the

State was t hat t hese are t he records | ong prior
i ndependence and subsequently there have been severa

changes and different revenue entries have been nade and

t he

to



there is no consistency in the Revenue entries recognizing the

title of the plaintiffs-predecessors interest.
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85. The Trial Court considered the decision in the case of

State of Hinmachal Pradesh Vs. Keshav Ram and Ors.,

1997 (AIR) SC 2181 which was relied upon by the | earned
Advocate Ceneral, the Trial Court held that the decision of the
Suprenme Court (Supra) was not considered by the Hi gh Court

in the earlier decisions. The Trial Court erroneously held that
except entries made in Set hwar and Wasool Baqui, there are

no subsequent Revenue entries nuch | ess consistent entries

to corroborate the entries in Sethwar and Wasool Baqui to
establish title. The Trial Court recorded incorrect finding that
t he subsequent Revenue entries do not contain the nane of

Raj a Shivraj Bahadur either pattadar/khatadar and in all the
records instead of his nanme the | and was either shown as
Kancha- Sarkari or |and confiscated by the governnment. The

Trial Court further erroneously held that even in the
khasr a- pahani of the year 1954-55 which is an inportant

Revenue Record, the nane of Raja Shivraj Bahadur was not

shown as khat adar/ pat adar.
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86. In the decision relied upon by the Trial Court (AR 1997

SC 2181), the fact was that the land originally belonged to the
plaintiff but in the year 1950, the nane of the State was
recorded in the settlenment paper as the owner. The plaintiff
applied for necessary corrections of the record and ultimtely
inasuit, the Cvil Court passed a decree in favour of the
plaintiff. The matter finally came to this Court. Allow ng the
appeal, this Court held that since the name of the State was
recorded to be the owner of the land in the Record of right
prepared in the year 1949-50, the Court could not have

passed a decree for the change of Revenue record.



87. In the instant case, the fact is totally reverse. The Record
of right duly prepared in the year 1954-55, the nane of the
ori ginal owner Raja Shivraj Bahadur was recorded in Revenue
Record as the owner which is evident from khasra-pahani. Al
of a sudden w thout any Survey Settlenment proceeding and in

absence of any proceeding for preparation of record of right,
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the nane of the plaintiff was renoved and substituted with the

nanme of the State. Hence, the aforesaid decision of this Court

rat her supports the case of the plaintiff.

88. Admittedly, Nadergul Village was brought under Survey

and Settlement in the Revenue record of right including
khasr a- pahani |and which were in original possession of Raja
Shivraj Bahadur was given corresponding Survey No. 613 and

in t he remar k col um recor ded as " Sel f Cul tivation
Dast agardan"” and the successor of Raja, nanely, the plaintiff
continued possession of the suit land. Simlarly, one Gaddam
Mal | ai ya was allotted Survey No. 119 in respect of his Iand

whi ch is undisputedly cone in his possession

89. Considering all the docunentary evi dences together viz.
Exh.P-2 Firman confirnmng the successor of Late Raja Dhiraj
Karan in favour of Pratap Karan, one of the plaintiffs, Exh.P-5

Set hwar for Sur vey No. 613, Exh. P-8 Vasool Baqui
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substantiate the case of the plaintiff-respondents that the

Revenue Records were not correctly and properly nmintained.
Furt her, the Touch Pl an copies of Survey No.613 and 119 and

certified copies of Pahani in respect of the suit |and show the



i ncorrect maintenance of Revenue Records. Certified copies of
Pahani for the year 1949-58 and 2000-01 of Survey No. 119
make it clear that there is duplication of survey nunbers.
I ndi sputably, Survey No.613 was suddenly rounded off stating
that the property was separately shown. There is no
expl anation or evidence fromthe side of the appellants as to
under whi ch proceeding and by which order the Revenue
Record was changed. So far as the claimof confiscation of the
| and by the Governnent is concerned no proceedi ng was
initiated by any conpetent authority under any | aw before
maki ng entries in the Revenue Records that |and was
confi scat ed. For doing the sanme there nmust be a proceeding
and order of confiscation of the |and which has not been
brought on record. Further, there is no docunment to show
that in pursuance of confiscation entries the person in
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occupati on was di spossessed and the record is maintained
showi ng di spossessi on and taki ng possession of the |and by
the Government. In the survey settlement proceedings there
cannot be duplication in survey nunbers. W have failed to
understand as to how a duplicate Survey No.119 cane into
exi stence and the land of Survey No.613 was shown in that
duplicate survey No. 119. The | earned District Judge while
deciding the injunction application has recorded adni ssion of
the CGovernment that the plaintiffs are in possession of the suit
| and. On the basis of adm ssion by the appellant and the
Revenue Record the Court gave interimprotection by granting

a tenporary injunction in favour of the plaintiffs.

90. In the instant case, although the Trial Court decided the
Interlocutory Appli cation for i njunction not only on
consi derati on of docunentary evidence, but al so adm ssion

made by the appellant State admitting possession of the

plaintiff over the suit land but in the final judgnment, no

finding recorded with regard to possession of the suit |and
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except that these docunents do not prove title of the plaintiff

on the suit | and.

91. One of the | earned Judges of the Division Bench on
consideration of all the documentary evidence and the

Revenue Records recorded the finding in favour of the plaintiff.
The said finding of the | earned judges has been affirned and
uphel d by the learned third Judge of the Hi gh Court and

al | oned the appeal and set aside the finding of the Trial Court.

92. We have given our thoughtful consideration on the

finding recorded by the | earned Judges of the Division Bench
and finding recorded by the third | earned Judge to whomthe
matter was referred for passing the final judgnent. I n our
view, there is no material on the record to reverse the finding

of the two | earned Judges of the High Court.
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93. For the aforesaid reasons, we find no nmerit in C A

No. 2963 of 2013 and the sanme is di sm ssed.

94. So far as Givil Appeal No.2964 of 2013 filed by the

appel | ant - Cor por ati on is concer ned, admttedly t he
appel l ant-State, despite pendency of appeal in the Hi gh Court,
transferred the suit land in favour of the Corporation. The

said transfer is not only hit by Iis pendens but al so appears to
be not bonafi de. Be that as it may, consequent upon the

di smissal of the appeal of the State being C A No.2963 of

2013, the appeal being C A No.2964 of 2013 filed by the

Corporation is al so dism ssed.

(MY. Egbal)
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| TEM NO. 1B COURT NO. 10 SECTI ON Xl | A
(For Judgnent)
SUPREMECOURTOF I NDI A
RECORD OF PROCEEDI NGS
Cvil Appeal No. 2963/ 2013

GOVT. OF A. P. TR. PRI NL. SEC. & ORS. Appel | ant (s)

VERSUS
PRATAP KARAN & ORS. Respondent ( s)

(Wth appln.(s) for amendnent of cause title and correction
and urging addl. Grounds and anendnent of cause title and
declaration and c/delay in filing substitution appln. and
substitution and O fice Report)

WTH C. A No.2964/2013 (Wth appln.(s) for directions and
appl n.(s) for directions and appln.(s) for declaration and
appl n.(s) for c/delay in filing substitution appln. and
appl n. (s) for substitution and appln.(s) for perm ssion to
urge addl. grounds and Ofice Report)

Date : 09/10/2015 These appeal s wer e called on for
pronouncenent of judgnment today.

For Appellant(s) V. Gri, Sr. Adv.

T. V. Ratnam Adv.

S. Udaya Kurmar Sagar, Adv.
For Respondent (s) Ani | Kurmar Tandal e, Adv.
Ananga Bhattacharyya, Adv.
Abid Ali Beeran P., Adv.
Anupam Lal Das, Adv.

Ani rudh Si ngh, Adv.
Sahi| Monga, Adv.
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M s Venkat Pal wai Law Associ ates, Adv.

M. Senthil Jagadeesan, Adv.
Hon' bl e M. Justice M Y. Egbal pronounced t he
reportabl e Judgnent of the Bench conprising of His Lordship
and Hon' ble M. Justice C. Nagappan.
These appeals are dismssed in terns of the signed

reportabl e judgnent.



As a sequel to the above, all the pending interlocutory

applications stand di sposed of.

(Sanjay Kumar-11) (I'ndu Pokhriyal)
Court Master Court Master
(Si gned reportabl e Judgnent is placed on the file)
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