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Leave granted.
A suit was filed by the respondent for specific
performance in respect of the property neasuring about 21
cents which was agreed to be sold for Rs.3150 at the rate
of 150 per cent under an agreenent dated 9.8.1982
The trial Court on the basis of the pleadings
pl aced before it raised the foll owi ng issues:
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1. Is the suit not naintainabl e?
2. Is the Karar set up in the plaint true?
3. Whet her the defendant has received any
anount as advance fromthe plaintiff?
4. Whet her the plaintiff has got a cause of action
agai nst the defendant?
5. Whether the plaintiff is entitled to reliefs
clained in the plaint?
6. Reliefs and costs?
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The Trial Court answered the issues framed in
favour of the plaintiff and decreed the suit. On first

appeal filed, the First Appellate court examned the
matter and affirmed the decree passed by the Trial Court.
On a second appeal, the High Court, while affirmng the
findings recorded by the courts below, found that it was
a fit case in which discretion as provided under Section
20 of the Specific Relief Act (hereinafter referred to as
"the Act’) ought to have been exercised and a decree only
in terns of the Section 21(3) of the Act could have been
made.

The grievance nmade in this appeal is that when no
pl ea had been raised by either of the parties in terns of
Section 20 of the Act and when the courts bel ow had comne
to the conclusion that the agreenent had been proved, the
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decree granted by the courts below was justified and the
H gh Court ought not to have interfered with the sane on
certain grounds which are not clearly spelt out to invoke
Section 20 of the Act.

Learned counsel for the respondent subnitted that
when on the facts available on record it was possible to
draw an inference, one way or the other, in terns of
Section 20 of the Act, it was certainly open to the High
Court to have reached such a conclusion and granted a
limted relief as indicated above. Learned Counsel for

the respondent relief upon two decisions of this Court in
Gai kwad Vs. Savjibhai Haribhai Patel and Os. 2001( 6)
SCC 101 and A.C. Arulappan Vs. Ahalya Nain (Smt.) 2001
(6) SCC 600.

The High Court after explaining the | egal position
inrelation to Section 20 of the Act stated as follows :

"On an advertence to the materials referred to by
the I ower appellant Court in its judgnent and the failure
of the plaintiff to property explain sone of the
circunstances surrounding the alleged transaction. | am
of the viewthat this is a fit case where the discretion
ought not to be exercised in favour of the plaintiff. |
am satisfied that this is a case where the plaintiff
shoul d be given only a decree for recovery of the advance
paid by himat the tine of entering into the agreenent

for sale and sonme conpensation in lieu of specific
performance as provided by Section 21(2) of the Specific
Relief Act. | think that a sumof Rs. 1000 would be the

reasonabl e conpensation in lieu of specific perfornmance
in terns of Section 21(2) of the Specific Relief Act in
addition to the grant of a decree for return of the
advance with interest at 10% per annum "

It is «clear that nmere establishment of the facts
that the agreenment for sale had been entered into is not
sufficient to grant a decree for specific perfornmance and
if the circunstances as indicated in Section 20 of the
Act, exist in a particular suit, the court ought to
certainly exercise its discretion in favour of the
defendant and give lesser or linmted relief to the
plaintiff as indicated in Section 21 of the Act.

Therefore, in the present case while the H gh court
referred to certain aspects rat her vaguely without
clearly setting out what those aspects are, the order of
the Hi gh Court cannot be sustai ned.

W think the appropriate course the High Court
should have adopted is to set aside the decree nmade by
the Trial Court as affirmed by the First Appellate Court
and renmitted the matter to the Trial Court for fresh
consideration insofar as this aspect of the matter is
concer ned. Now we follow that course by setting aside
the decree nade in second appeal nodifying the decrees of
the courts below and renmit the matter to the Trial Court
for fresh consideration only on this aspect of the
matter. The findings recorded on all other issues shal
remai n undi st ur bed. The appeal shall stand dismnssed
partly as above.
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Petition(s) for Special Leave to Appeal (Civil) No.11188/2000
(From t he judgenent and order dated 04/12/1999 in SA 558/90
of The H GH COURT OF KERALA AT ERNAKULAM
VELAYUDHAN SATHYADAS Petitioner (s)
VERSUS
GOVI NDAN DAKSHYANI Respondent (s)

(Wth prayer for interimrelief)(Ofice report)
( For Final Disposal )

Date : 22/03/2002 This Petition was called on for hearing today.

CORAM :
HON BLE MR JUSTICE S. RAJENDRA BABU
HON BLE MR JUSTI CE RUVA PAL
For Petitioner (s) M. P. Krishnanurthy, Sr. Adv.
M. MT. George, Adv.
For Respondent (s) M. Romy Chacko, Adv.
M. P.N. Pillai, Adv.
M. Rajiv Mehta., Adv.
UPON hearing counsel the Court made the follow ng
ORDER
............ Lol e
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M. P. Krishnanurthy, |earned senior advocate and
M. Rony Chacko, |earned counsel nade their subni ssions
from11l.40 am to 12 O d ock.

Leave granted.

Appeal is party allowed in ternms of the signed
or der.
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(Meenu Set hi) (Om Prakash)
Court Master Court Master
Signed order is placed on the file



