I'N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 617 OF 2000
EXClI SE & TAXATI ON COW SSI ONER PUNJAB ... APPELLAN
T

VERSUS

GRAM PANCHAYAT, TERKHERI KALA & ANR
RESPONDENT

W TH

C. A 618 OF 2000

ORDER

C. A 618 OF 2000

Lear ned counsel for t he appel | ant submits t hat this appeal h
as becone

i nfructuous. The appeal is disposed of as having becone infructuous.
C. A 617 OF 2000

Hear d | ear ned counsel for t he appel I ant . Ms. Sur esh Kumar i
| ear ned

counsel appeared for the respondent.
The challenge in this appeal is to the order dated 12.5.1999 passed by the

Di vi si on Bench of t he Hi gh Court setting asi de t he order passed by t he
Exci se and

Taxati on Commi ssi oner dated 10. 3. 1999.

Wiile issuing notice this Court has noticed that the H gh Court did no



consi der t he ef f ect of t he provi so to sub-section (2) of Section 40 of
t he Punj ab

Panchayati Raj Act (Punjab Act 9 of 1994)(hereinafter referred to as "the Act’).

Briefly stated the facts are as follows :

The vill age Panchayat of vill age Tar kheri Kal an passed a re
sol ution on

1.3.1995 for opening a liquor vend for the village. Thereafter the new Panchayat was

el ected and the new Panchayat by a subsequent resolution 12.8.1998 represented to the

Excise and Taxation Commi ssi oner for the  withdrawal of t he per m ssi on gran
ted to
open t he I'iquor vend pur suant to t he resol ution passed by t he vil | age

Panchayat on

1.3.1995. This representation was rejected by the Excise and Taxati on Conmm ssi oner

Punjab, Patiala by his order dated 26.2.1999. The Commi ssioner after exam ning the

vari ous facts pl aced bef ore him was of t he view that there is | arge
scal e of illicit

distillation and srmuggling of liquor in the village and as nmany as three cases of illicit
distillation have been detected and the FIR has been filed. Considering this fact t
he

Conmi ssi oner in exercise of power under proviso to sub-section (2) of Section 40 of the

Act declined the request nade by the new Panchayat by the said resolution. Aggrieved

thereby the respondent herein filed a wit petition before the High Court. The Division

Bench of the H gh Court was of the view that no material has been placed before the

Commi ssi oner on whi ch it could have been concl uded t hat illicit distillati
on or

smuggl i ng of al cohol has been carried on or connived at and, therefore, on this ground

the H gh Court had set aside the order of the Comm ssioner



Bef ore t he Hi gh Court t he appel | ant - r espondent herein filed C

ount er -

af fidavit. In sub-para B of the counter-affidavit the appellant recited the entire facts
3

i ncluding the FIR which have been fil ed against the persons running illicit distillation

In the said paragraph it is disclosed that as many as five FIRs have been filed agai nst

the illicit distillation. This fact was brought before the Commi ssioner and on the basis

of which the Conmmi ssioner has exercised his power under proviso to sub-section (2) of

Section 40 of the Act.

The proviso to sub-section (2) of Section 40 of the Act reads:

"Provided that if the Excise and Taxation Comm ssioner, Punjab is

of opi ni on for reasons to be recor ded in witing t hat wi t hin su
ch

|l ocal area illicit distillation or snuggling of al cohol has been carried

on or conni ved at, wi t hin t wo years precedi ng t he date of t he

passi ng of such resolution, in such |ocal area, such resolution shal
not be binding upon himunless the State Governnent orders that it

shall be so binding."

It is clear fromthe proviso to sub-section (2) of Section 40 of the Act that

the Excise and Taxation Conmmi ssioner is of the opinion for reasons to be recorded in

witing that within such local area illicit distillation or srmuggling of al cohol has been
carried on or conni ved at, Wit hin t wo years precedi ng t he date of pass
i ng such

resolution, in such local area, such resolution shall not be binding upon him unless the

State Government orders that it shall be so binding. The Conmmi ssi oner was of
t he

view that the illicit distillation or snuggling of alcohol has been carried on or connived



at . This finding of the Conmi ssioner was passed on the mat eri al fact, nane

ly, t he
FI Rs as stated above. When such i nstances wer e br ought to t he notice
of t he

Conmi ssi oner, the resolution of the village Panchayat shall not be bindi ng upon him

unl ess the State Governnent orders that it shall be so binding.

In the instant case there is no such order passed by the State Governnent

that resolution passed by the village Panchayat shall be binding upon him Therefore,

in our Vi ew, t he Exci se and Taxation Conmi ssi oner has validly exerci sed
hi s power

under the Act. The Hi gh Court ought not to have interfered with the power exercised

by the Commi ssi oner under the Act.

For the reasons aforestated, the order of the High Court is quashed and

set aside. The appeal is allowed with no order as to costs.

......................... J.
( H K SEMA)
............................ J.
( A K MTHUR )
NEW DELHI ,
MAY 04, 2006.
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RECORD OF PROCEEDI NGS

ClVIL APPEAL NQ(s). 617 OF 2000

EXCl SE & TAXATI ON COMWNR. PUNJAB Appel | ant (s)
VERSUS
GRAM PANCHAYAT, TERKHERI KALA & ANR Respondent (s)

(Wth office report )

WTH Givil Appeal NO. 618 of 2000

(Wth office report)

Dat e: 04/05/2006 This Appeal was called on for hearing today.

CORAM :
HON BLE MR JUSTI CE H. K. SEMA
HON BLE MR JUSTI CE A. K. MATHUR
For Appellant(s) M. Sarup Singh, Sr.AAG Pb.
M. R K Pandey, Adv.
M. Arun K  Sinha, Adv.
Ms. S. Janani, Adv.
For Respondent (s) Ms. Suresh Kumari, Adv.
M. R D. Upadhyay, Adv.
UPON hearing counsel the Court nade the foll ow ng
ORDER
C. A 618 OF 2000
Lear ned counsel for t he appel | ant submits t hat this
appeal has becone

i nfructuous. The appeal is disposed of as having becone infructuous.



The

C. A 617 OF 2000

Hear d | ear ned counsel for t he appel | ant.
ear ned

counsel appeared for the respondent.

The order of t he Hi gh Court is quashed
appeal is

allowed in terns of the signed order with no order as to costs.

( PAMAN KUMAR)

MVs.

an

Sur esh

Kumar i

d set asi de.

( ANAND SI NGH)

COURT MASTER COURT MASTER

(signed order is placed on the file)



