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SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

CRI M NAL APPEAL NQ(s). 1052 OF 2003
PRABODH KUMAR DUBEY Appel | ant (s)
VERSUS
STATE OF BI HAR Respondent ( s)
(Wth office report )
W TH APPEAL(CRL) NO. 1247 of 2003
(Wth appln. for exem fromfiling O and with office report)

Dat e: 10/02/2010 Thi s Appeal was called on for hearing today.

CORAM :
HON BLE MR JUSTI CE HARJI T SI NGH BEDI
HON BLE MR JUSTI CE C. K. PRASAD
For Appellant(s) M. Surendra Singh, Sr. Adv.
M. N. Hari haran, M. Rakesh Saanrendra,
M. Kumar Parimal and
M. Aniruddha P. Mayee, Advs.
For Respondent (s) M. Anuj Prakash, Adv.
M. Gopal Singh, Adv.
M. Chandan Kumar, Adv.
UPON hearing counsel the Court nmade the foll ow ng
ORDER
The  appeal so far as Prabodh Kurrar Dubey is
concerned, dism ssed as havi ng been abat ed.
So far as Ajit Kumar Dubey is concerned, the
appeal is allowed.
The appel I ant s are on bai | . Thei r bai | bonds
shal | stand di scharged.
[ SUMAN WADHWA] [ VI NOD KULVI ]
COURT MASTER COURT MASTER
Signed order is placed on the file.
I N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON
CRI M NAL APPEAL NO. 1052 OF 2003
PRABODH KUVAR DUBEY .. APPELLANT( S)
VS.
STATE OF Bl HAR .. RESPONDENT( S)
CRI M NAL APPEAL NO 1247 OF 2003

AJI T KUVAR DUBEY .. APPELLANT( S)



VS.

STATE OF BI HAR .. RESPONDENT( S)

ORDER

The appeal by way of special |eave arises out of the

foll owi ng facts:

Prabodh Kumar Dubey, since deceased, his son Ajit
Kumar Dubey and one Bindeshwari Singh were brought to trial
for the of fence under Sec.307/34 of the Indian Penal Code
for attenpting to nmurder Ajit Kunmar Dubey PW1 on 25th March
1981 at 10.00 p.m outside the house of the injured. The

trial Court relying on the evidence of PW1 as supported by

t he nmedi cal evi dence of PW 4, Dr . Basant Kumar Si nha,
convi cted Prabodh Kurrar Dubey and Ait Kurrar for t he
af oresai d of f ence and sent enced t hem to seven years

rigorous inprisonnent. Bi ndeshwar i Singh, the third

accused, was however acquitted by the Trial Court.
e

matter was, thereafter, taken in appeal before the Patna
Hi gh Court which confirmed the conviction and sentence on
the two appellants and in doing so relied on the statements

recor ded in t he case diary preferring to i gnore
e

evi dence taken in Court on the plea that statenents made in
Court were incorrect. The present appeal is before us at
the instance of Prabodh Kumar Dubey and Ajit Kumar Dubey

and we are told by the | earned counsel for the appellants

t hat during t he pendency of this appeal , Pr abodh

r

Dubey has di ed a nat ur al deat h. The appeal qua
m

therefore is disposed of as having abated but survives qua
Ajit Kurmar Dubey.

M. Surendra Singh, the | earned senior counsel for

Th

th

Kuma

hi



the appellants, has raised only one argunent during the

course of hearing. He has pointed out that this was a case

under Section 307 of t he | PC and as such t he i njured
hi nsel f was avail abl e as a Wi t ness and t he prosecution
story was t hus expect ed to come out at t he earliest

possible tinme but it had cone on record that the injured

had for the first time named the accused on 6th April 1981

to the I nvestigating Oficer Bi ndeshwari Prasad M shra
-3-

(PWD5). He has accordingly subnmitted that this story by

itself was difficult to bel i eve in t he I'ight of t he

admtted ani nosity bet ween t he parties ari sing out of

security proceedings inter se themregarding sone property.
The | earned State counsel has, however, pointed out

that fromthe evidence it was apparent that PW1 had been

unabl e to nake a statenent till 6th April 1981 on account
of his injuries and it was on regai ni ng consci ousness t hat
he had done so at the first opportune nonent. He has

accordingly submtted that there was no reason to doubt the
evi dence given by PW1 in Court.

We have gone through the argunents advanced by the
| earned counsel very carefully. Dr. Basant Kunar Sinha
(PW4) who had exanined the injured on 26th March 1981 at
4.00 a.m in the Patna Medical College stated that fromthe
record it did not appear as if the patient was unconsci ous
i nasmuch had he been in that condition the fact would have
been reflected in the Bed Head Picket. We have al so gone
through the injuries which were detected at the tine of the
medi cal exam nation on the 26th of March 1981 and find the
fact that but for injury No.1 which was froma shot fired
froma shot gun with nine penetrating wounds in the right
inter-scapular region, all the other injuries were sinple

in nature. We are, therefore, of the opinion that these
-4-

injuries would not have rendered PW1 incapable of naking a

statement for a period of 10 days. Even otherw se, the



evi dence of t he I nvesti gating O ficer destroys t he

prosecution’'s case. He stated that he had recorded the

st at enent of the other Wi t nesses i ncl udi ng Ram Chandra
Prasad, Tarkeshwar Prasad Sah, Tungnath Prasad and t he
wife of the injured on 16 April, 1981, and it was for the

first tine on that day that the nanme of the accused had

sur f aced. We find absolutely no reason to discard the

evi dence of the |I.Q We are, therefore, of the opinion
that the nanmes of the accused were perhaps not known till

16th April 1981 and it was thereafter that the story was
concocted and the accused roped in on suspicion. It is for
this reason that the High court in its wi sdomthought that

the investigation into the matter had not been fair and it

was thus proper to |ook at the case diary and to conpare

the statements under Sec. 161 of the Criminal Procedure Code

with the statements given in Court and having relied on the

statenents under Sec. 161, dism ssed the appeal
-5-

Accordingly, we allow the appeal and set aside the
conviction of the appellants.

The appellants are on bail. Their bail bonds shal
stand di schar ged.

................. J.
(HARJI T SI NGH BEDI)

(C. K. PRASAD)
New Del hi ,
February 10, 2010.



