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I'N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

Cl VI L APPEAL NO. 7690 OF 1995

lQBAL & ORS. APPELLANT( S)

VERSUS

HAKUMUDDIN & ORS. RESPONDENT( S)

WTH C A NO 7691/ 1995, C. A NO 7692/1995 & C. A. NO 7693/ 1995

JUDGMENT

B. P. SI NGH, J.

I.A. No. 2 for deleting the names of sonme of the appellants are all owed.

In these appeals, a conmon order of t he Hi gh Court has

chal | enged. The High Court, by its inpugned order, upheld the order of the Tria

Court striking out certain par agr aphs in t he pl eadi ngs. The Trial
had

been

Court



struck out portions of the witten statenent, as al so paragraph 5 of the plaint.

The suits in question has been filed by Shri Gul am Abbas and ot hers,

who claim to be Dawoodi Bohr as and who accept the Dai-ul-Mitlaq as their

spiritual leader. They claimto be residents of Udai pur where there is a settl enent

of Dawoodi Bohr as, who owe al | egi ance to their spiritual | eader and re
I'igious

head. The suits have been filed in a representative capacity on behalf of Dawoodi

Bohras owing allegiance to their spiritual |eader. The case of the plaintiffs is that

the defendants and others who style thensel ves as Bohra youth Association and

who have fornmed a separate organisation naned as Dawoodi Bohra Jammt of

Udai pur, have chal | enged t he spiritual and religious aut hority of the Dai-u
| -

Mt I aq, and have wrongfully interfered with the rights of the plaintiffs and other

Dawoodi Bohr as who of fer their congr egat i onal prayers | ed by Pesh | mans,

appoi nt ed or nom nat ed by or under t he aut hority of Dai - ul - Mut | aq
in

masj i ds/ nosques at  Udai pur. The plaint refers to the various properties of
t he

communi ty, including four nosques/nmasjids at Udai pur. Their grievance is that



the defendants have been interfering with their right to offer namaz | ed by Pesh-

| mans in t he four masj i ds/ nosques and have been wrongful |y di st urbi ng th
e

other prayers being said in the four nasjids/nosques. They have been interfering

with and di st ur bed other religious gat heri ngs, functi ons, and cer enoni es bei
ng

conduct ed in t he sai d masj i ds/ nosques with t he per m ssi on and under t he
aut hority of Dai - ul - Mut | aq. They have at tinmes resorted to vi ol ence whi ch

necessitat ed t he religious functions and cer enoni es bei ng hel d at sone pri
vate

resi dences. In this manner, t he def endant s have interfered with t he bene
ficial

use of t he sai d masj i ds/ nosques by t he menber s of t he Dawoodi Bohr a
communi ty, who owe al | egi ance to their spiritual | eader and religious head
nanely, Dai-ul-Mitlaq. The defendants have no ri ght to obj ect to t he pl a
intiffs’

aforesaid rights in the masjids/nosques.

The plaintiffs have sought t he foll owi ng reliefs nanel y, t hat t
he
def endant s be restrained by per manent order of injunction from preventing
t he
3

plaintiffs and ot her Dawoodi Bohras ow ng allegiance to their spiritual |eader and



religious head, from entering the said masj i ds/ nosques and/ or from offering o
r

participating in the Imamat/Jamaat Namaaz/prayers |ed by Pesh I mans and/ or

att endi ng or participating in any \Vaiz, Majils or ot her religious functions,
gat heri ngs or cer enoni es etc.etc. A relief has al so been asked for, th
at t he

def endant s may be restrai ned by an order of i njunction from holding t he
r

separate | manat/Jamaat Namaaz and/ or from holding Vaiz Maj lis etc. in t he

af oresai d four masjids/ nosques, as stated above.

It woul d t hus be seen t hat t he sui t essentially is for perm

anent
i njunction restraining t he def endant s from interfering with t he rights of

t he
plaintiffs who offer nanmmaz etc. and who t ake part in cer enoni es hel d in

t he

af oresai d f our masj i ds/ nosques. The al | egati on agai nst t he def endant s is t
hat

they have set up their own organisations who have chall enged the authority of the

Dai -ul-Mutlag in t hese matters, and who have prevent ed t he plaintiffs from
exerci sing their rights, somet i nes with t he use of vi ol ence. Under t hese
ci rcumst ances, to vindicate their rights, t he plaintiffs have  sought appr opr

iate



orders fromthe Court.

As we have noticed earlier, paragraph 5 of the plaint has been struck

out by the Trial Court, which order has been affirmed by the H gh Court and no

appeal has been preferred agai nst t hat or der. W are only concer ned Wi
th the

striking out of portions of witten statement by the Trial Court, which has
been

affirmed by the Hi gh Court.

In par agr aph 1.2 of t he witten st at enent filed by t he defend

ants,

certain al | egati ons are made with regard to t he priestly cl ass havi ng st

arted

certain practices in the nane of religion which amounted to commerci alisation of

religion. In this regard, a reference has been nade to "M shag", which according

to the plaintiffs, is a religious doctrine or a tenet. Accor di ng to the de
f endant s,

even t hough "M shaq" has r emai ned a maj or ritual, beari ng no particul ar

significance in places like India, yet it is inplenmented requiring declarations to be

made on oath. The defendants have described the nature of oath subscribed to

by the nenbers of the comunity. They have also referred to two other rituals,



nanel y "Raza" and "Barrat" and have al | eged t hat t hese rituals have becone

deadly weapons in the hands of the priestly class. They have offered their views

on t hese rituals, whi ch, accordi ng to t hem is whol |'y unnecessary as t
hey are

never a part of the religious tenet and in any event they are being m sused. The

ﬁgoresaid practices gave rise and i mpet us to a reform st nmovenent in t
communi ty agai nst commer ci al i sation of religion whi ch becane a world
novenent . It is contended that the Bohra Youth Association accept the Dai-ul-

Mutlaq as the head of the conmunity, but insist on reforns in regard to Razzaq,

M saq and Barrat etc. They have also referred to other achi evenents of the Youth

Associ ation like contesting the elections etc.

It woul d be noti ced t hat SO far as par agr aph 1.2 of t he p
| ai nt is

concer ned, there is har dl y any ref erence to "M shaq", "Barrat" and "Raza"
In

par agr aph 1 of t he pl ai nt t he plaintiffs have only averred that t he Bo
hra

conmmuni ty as its spi ritual | eader the Dai-ul-Mitlag and t he plaintiffs owe

allegiance to him That the suit has been filed on behal f of those who rec
ogni se



himas their spiritual |eader and religious head. In paragraph 2 of the plaint it is

stated that the defendants styled thensel ves as Bohra Youth association. They

fornmed an organi sation. The plaintiffs have chall enged the defendants’ right to

chal  enge the authority of the spiritual and religious head, the Dai-ul-Mtlaq and

to interfere wth the rights of t he plaintiffs and ot her Dawoodi Bohr as
to offer

congregational prayers |ed by Pesh Imans appoi nted or nom nated by the Dai-ul -

Mutlaq in Masjids/nosques at Udai pur

The Hi gh Court has considered the question as to  whether t he

avernents in paragraph 1.2 of the witten statenent are at all necessary having

regard to the avernents in the plaint and the nature of the suit. The Hi gh Court

has taken the view that the plaintiffs have claimed the reliefs/injunction on
t he

basis of allegations that Dai-ul-Mitlaq and persons appointed by himor his Anml,

have t he aut hority to | ead t he nanaaz and conduct t he religious rituals
in t he
masj i ds/ nosques and that right has been denied by the defendants. Thus, t he
obj ect of t he sui t is to obt ain an i njunction restraining t he def endant s
from
preventing the plaintiffs and ot her Dawoodi Bohr as who owe allegiance to t

heir



spiritual |eader and religious head from entering the four masjids/nosques and

from perfornming the religious cerenoni es etc. The High Court has al so not
i ced

that there are no allegations in the plaint, nor is any relief clainmed, regarding the

manner and the authority under which the Dai-ul-Mitlag has a right to exercise

t he power as regards "M shaq", "Barrat" and "Raza", nor is there any
prayer

made for restraining the defendants frominterfering in exercise of those rights in

any particular manner. The High Court, therefore, concluded that in the absence

6
of any relief sought in respect of "Mshaq", "Barrat" and "Raza" and havi ng regard
to t he franme of t he sui t, the case set up by t he def endant s regardi ng
"M shaq"
"Barrat" and "Raza" is not at al | rel evant. The r eadi ng of t he p

| ai nt and t he

reliefs clainmed do not show that any relief has been cl ained based on allegations

made wth regard to "M shaq", "Barrat" or "Raza". The reference to "Ms

haqu ,

"Barrat" and "Raza" 1is not r el evant for maki ng out t he case set up by
t he

def endant s. In t hese ci rcunst ances, it is f ound t hat t he aver nent s made
in

par agr aph 1.2 of t he witten st at ement are not rel evant, and it is mer

ely an



attenpt to enlarge the scope of the suit filed by the plaintiffs. It i
s, t herefore

concl uded t hat t he aver nent s in par agr aph 1.2 of t he witten st at ement a
re

unnecessary, and shall enbarrass and delay the fair trial of the suit if permtted

to stand as they are.

e find our sel ves in conpl ete agr eenent with t he View expresse
d by
t he | ear ned Judge. It nmust be noti ced t hat SO far as t he Dai -ul - M
utl aq is
concerned, there is not even a party in the suits. Therefore, the question as to
whet her "M shaq", "Barrat" and "Raza" are rituals which are wholly unnecessary,

or inregard to which the Dai - ul - Mut | aq has been acting in an arbitrary nanner

by abusing his authority as spiritual head, is not at all relevant. |In the connected

suit, if such questions are raised which are found to be relevant, they will be gone

into, since that suit has been filed by the Dai -ul -Mutl ag hinsel f. So far as the
i nst ant sui t is concer ned, to us it appears t hat t he pl eadi ngs contain
ed in

paragraph 1.2  of the witten statement to the extent that they have been struck

out by the High Court, are wholly unnecessary and is bound to delay the di sposa



of the suit, if parties are permitted to | ead evidence on such unnecessary issues.

We do not find that the aforesaid pleading has any connection with the averments

in t he pl ai nt or with t he reliefs cl ai med in t he suit. Simlarly a
portion of

par agr aph 5 of t he witten st at enent has been struck out because it co
nt ai ns

unnecessary avernents regarding exploitationin the garb of "M shaq". Only a
portion of par agr aph 5 of the witten st at enent has been struck out, t
hough

paragraph 5 of the plaint has been struck out inits entirety. However, we do not

wi sh to make any directions in this regard. In par agr aph 27 of t he
witten

statement certain irrel evant avernments have been made with regard to defendants

not bei ng permtted to enter into any of the comunity’s masj i ds/ nosques et
C.

out si de Udai pur and ot her pl aces. The Hi gh Court, in our Vi ew, has
rightly

struck out the portion of paragraph 27 of the witten statenent, as the same wll

only unnecessary delay the disposal of the suit if evidence is to be brought on
record whi ch is whol |'y unnecessary. Simlarly, par agr aph 33 of t he witt
en

statenment has been deleted by the H gh Court. Paragraph 33 contains avernents



with regard to "M shaqs" and "Barrats". W are of the view that the avernents are

whol |y unnecessary, having regard to the frame of the suit and the nature of the

reliefs prayed for.

Counsel for t he appel | ant relied upon three deci si ons reported

Ander son Ki r kwood Tennent Vs. \Valter M chel reported in AIR 1925 Cal cutta

860, Al India Reporter Ltd. Vs. D.D. Datar reported in AIR 1951 Nagpur 412 and

Anant Bal krishna Naik Vs. Govind Datta Gaunderkar reported in AR 1976 GCoa

74. We have carefully perused these judgnments and we are of the view that the

law laid down in t hose cases is not appl i cabl e to t he pr esent case.
However,

having regard to the findings recorded by the Trial Court as well as the High Court

as also the finding recorded by us, portions of the witten statenment whi ch have

been struck out are whol | y unnecessary and therefore, have been rightly struck

out . The Hi gh Court has rightly not gone into t he question as to
het her t he

avernents in the witten statenment are scandal ous, frivol ous or vexati ous.
t is

not necessary for us also to express any opinion on this aspect of the matter.



In t he result, we find no merit in t hese appeal s and t he sam

accordingly dism ssed. No order as to costs.

....... J.
(B.P. SING
|_|)
_______ J.
(ARUN KUVAR)
NEW DELHI ;

NOVEMBER 22, 2005
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| TEM NO. 101 COURT NO. 6 SECTI ON XV
SUPREME COURT OF | NDI A
RECORD COF PROCEEDI NGS
ClVIL APPEAL NQ(s). 7690 OF 1995
| BAL & ORS Appel I ant (s)
VERSUS
HAKUMUDDI N & ORS Respondent ( s)

(Wth appln(s) for deletion of the nanme of appellants and perm ssion to place addl. docunents
on



record and office report )

W TH

Civil Appeal

5

7691 of 1995

G vil Appeal

5

7692 of 1995

Cvil Appeal

5

7693 of 1995

AND W TH

Civil Appeal Nos.7038-7039/1996 (Wth appln. for deletion of the nane of petitioner and with o
ffice

report)

Date: 22/11/2005 These Appeals were called on for hearing today.

CORAM :
HON BLE MR JUSTICE B. P. SI NGH
HON BLE MR JUSTI CE ARUN KUVAR
For Appellant(s) M . Sanj eev Sen, Adv.
Ms. Pragya Baghel , Adv.
For Ms Mani k Karanj awal a, Adv.
For Respondent (s) M.Ranjit Kumar, Sr.Adv.

M.S. H Saifi, Adv.
Ms. Shonal i, Adv.

Ms. Binu Tanta, Adv.

M S. J. B. Dadachanji & Co., Advs.

UPON hearing counsel the Court nmade the foll ow ng

ORDER
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nt

t oday.

Civil Appeals 7038-7039/1996

I.A Nos.5-6 for deleting the nanes of sone of the appellants are all owed.

The appeals are partly allowed with no order as to costs by way of a separate judgne

Rest of the appeals:

I.A. No. 2 for deleting the nanes of sone of the appellants are all owed.

Appeal s are disnmissed in terns of the signed order. No costs.

(G V. RAVANA) ( SUKHBI R PAUL KAUR) (VI JAY DHAWAN)

COURT MASTER COURT MASTER COURT MASTER

(Si gned non-reportable judgrment is placed on the file)



