:D Reportabl e

I'N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL No. 3872 OF 2009

Kar edl a Part hasar adhi Appel | ant ('s)

Ver sus

Gangul a Ramanama ( D)
Through L.Rs. & Os. Respondent ( s)

JUDGVENT

Abhay Manohar Sapre, J.

1. This appeal is filed by the plaintiff against the

j udgnent and decree dated 19.12.2008 passed by the High
Court of Judicature, Andhra Pradesh at Hyderabad in
Appeal Suit No. 1842 of 1996 which in turn arises out of

j udgnent and decree dated 15.03.1996 passed by the IInd
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2. By i npugned judgnent, the | earned Single Judge of

the Hi gh Court allowed the first appeal filed by defendant
no. 1 (respondent no. 1 herein), reversed the judgment and
decree of the trial court, which had decreed plaintiff’'s suit
for ejectnent against defendant no. 1 in relation to the suit
house and in consequence dism ssed the plaintiff’s suit.

3. So the question that arises for consideration in this
appeal is whether the H gh Court was justified in allow ng

the first appeal filed by defendant no. 1 thereby justified in



di snmi ssi ng plaintiff’s sui t filed for ej ect nent agai ns
defendant no. 1 in relation to the suit house?

4, In order to appreciate the controversy involved in this
appeal, it is necessary to state the relevant facts in brief

i nfra.

5. The dispute relates to house bearing No. RS 233/1
situated in an area called "Gunadal a" wi thin the Minicipa
Corporation limts of Vijayawada, bearing door No.2/172

(A d Assessnent No.225), new No. 37687 (described in detai

in the schedul e attached to the plaint) (hereinafter referred
to as "the suit house").

6. One Karedl a Satyanarayna purchased the suit house

by registered sale deed dated 15.12.1975 from one Snt

2
Abdul Anmina Bee and her sister. At the tine of purchase,
there was only a tiled house. Subsequent |y
reconstructed t he Sui t house. He di ed intestate

19.12.1983. On his death, the plaintiff (appellant herein),

who is real brother of |ate Karedla Satyanarayna, clainmed

that the suit house has devol ved upon himalong with his

sister (defendant no. 2) in equal share being Class Il (I1) (3)
(4) heirs as specified in the Schedul e appended to the Hindu
Succession Act, 1956 (in short "the Act"). However,
plaintiff could not get possession of the suit house because

he noticed that defendant no. 1 was clainming herself to be

in its possession and declined to vacate the same when

demanded by the plaintiff. The plaintiff also noticed that

def endant no. 1 had been asserting her ownership rights

over the suit house after the death of Satyanarayana as his

wi fe. Therefore, on 20.10.1984, the plaintiff served a | ega
notice to defendant no. 1 calling upon her to vacate the suit
house and handover its possession to the plaintiff.

7. Since defendant no.1 did not vacate the suit house
despite service of notice to her, the plaintiff filed a suit for

evi ction agai nst defendant no. 1 (respondent no. 1 herein) in

t

t he

he

on



t he Court of Il nd Addi ti onal Subor di nat e Judge
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Vi jayawada. The suit was founded on the allegations inter

alia that on the death of K. Satyanarayana, the suit house
devol ved upon the plaintiff being his brother as provided
under Section 8 read with Class Il (I1) (3) of the Act. It was
al | eged t hat def endant no. 1 was enpl oyed by K.
Sat ynarayana to cook his food. It was alleged that since K
Sat yanar ayana was a bachel or, he had al | owed def endant
no. 1 to stay in the suit house as its caretaker and al so
because he used to be nostly on tour to various places
bei ng an active nmenber of the Viswa Hi ndu Parishad. It was
al | eged that defendant no. 1 had neither any ownership nor
any tenancy rights over the suit house. It was further
al | eged that even as a servant, she had no right to remain in
the occupation of the suit house and in any event, after K
Sat yanar ayana’ s deat h, t he so-cal |l ed contract of
enpl oynent between her and K. Satyanaryana havi ng cone
to an end, her perm ssive possession in the suit house had
becone unaut horized and was that of the trespasser qua its
real owner - the plaintiff. The plaintiff, therefore, clainmed a
decree for possession of the suit house and damages at the
rate of Rs.1000/- per nonth for its wongful use from
defendant no 1. The plaintiff also arrayed his sister as
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prof orma defendant no. 2 without clainmng any relief
agai nst her.
8. In answer to the plaint, defendant no. 1 filed her
witten statenent. Wiile denying the plaintiff’'s case, it was
al | eged t hat she was | egal l'y marri ed wife of K.
Sat yanarayana and was living with him since decades in
the suit house. It was alleged that after Satynarayana's
deat h, she becanme the sole owner of the suit house by

virtue of law of inheritance being a class-1 heir i.e., wife. It



was all eged that she invested her own noney in renovation

of the suit house, got her nanme nutated in the Minicipa
records as its owner and paid nunicipal taxes. It was thus
contended that her possession over the suit house is on the
strength of the ownership and hence cannot be di sturbed.

9. The trial court franed the following issues on the basis

of aforesaid pl eadings:

"1 Whet her defendant No.1 is legally married wife
of Late Satyanaryana?

2. Whet her the plaintiff and 2 nd defendant are
entitled for possession of suit schedul e
property?

3. To what relief?

Addi tional issue dated 4.2.1992
1. Whether the plaintiff has preferred title by adverse
possessi on?"
5
10. The parties adduced evi dence. By judgment and decree
dated 15.03.1996, the trial court decreed the suit hol ding
that the suit house belonged to K Satyanaryana as its sole
owner; that K Satyanarayana died intestate; that the
plaintiff was Satyanarayana s brother; that the plaintiff
inherited the suit house as its owner as provided under
Section 8 read with Cause (I11) (I1) (3) of the Schedul e
appended to the Act; that defendant no. 1 was working as
cook for K Satyanaryana during his life tine and being his
servant, neither acquired nor inherited any right, title and
interest and nor did acquire any possessory rights in the
suit house after the death of K Satyanaryana. Wth these
findings, the decree for eviction was passed agai nst
defendant no. 1 in relation to the suit house.
11. Feeling aggrieved by the said judgnment, defendant no.
1 filed first appeal before the Hi gh Court. During the
pendency of first appeal, on 09.06.2000, defendant no. 1
Gangul a Rananamua (appellant in first appeal), died. On
09. 09. 2000, K Sanjiva Rao (respondent no.1 herein) filed an

application being CMP No.17902 of 2000 under Order XXI|I



Rule 4 read with Section 151 of the Code of Cvil Procedure,

6
1908, (hereinafter referred to as ‘the CPC ) and prayed that

his name be substituted in place of deceased appellant. It
was al |l eged that he is the adopted son of the deceased
defendant no. 1 (appellant) and secondly, defendant no. 1
has al so executed one WIl on 02.01.1984 in his favour
bequeat hing the suit house to him He, therefore, clained
that he, being the legal representative of defendant no.1
either as her adopted son or/and as her |egatee on the
strength of the WIIl dated 02.01.1984, he has a right to
prosecute the appeal and continue the lis on nmerits. The
plaintiff (who was respondent in the appeal before the Hi gh
Court) opposed the application. However, the Hi gh Court,
by order dated 09.10.2000 all owed the application and
permtted K Sanjiva Rao to becone the appellant and
prosecut e t he appeal on merits. The order dat ed
09. 10. 2000 reads as under

"Petition under Order 22 Rule 4 r/w Section 151 of

the CPC praying that in the circunstances stated in

the affidavit filed herewith, the H gh Court will be

pl eased to bring the petitioner/proposed appel |l ant

No.2 herein as the 2nd appellant in the above A S. No.

1842/ 96 and all connected proceedi ngs to represent

the estate left by the deceased appell ant Snt.

Ramananma.

This petition com ng on for hearing upon perusing the

petition and the affidavit filed in support thereof Sri

V.S. R Anjaneyul u, Advocate for the petitioner and Sri
O Manohar Reddy for Sri G Vivekananad, Advocate

for the respondent.
This Court nade the follow ng order:
"Or dered"”
12. The appeal was accordingly heard on nerits by the
H gh Court.
13. By i npugned judgnent, the | earned Single Judge of
the Hi gh Court allowed the first appeal filed by defendant

no.1 which as stated above was being prosecuted by K



Sanjiva Rao and while reversing the judgnent and decree of

the trial court disnissed the plaintiff’s suit. It was held that
the plaintiff was the brother of late K Satyanarayana and

that K. Satyanarayana died intestate. The Hi gh Court,

however, disagreed with the finding of the trial court on the

i ssue of defendant no.1's (Ms. Gangul a Ranmananmm)

status. The High Court reversed the finding on this issue

and held that defendant no.1 was legally married w fe of

| ate K. Satyanarayana. As a result of reversal of this
finding, the High Court further held that defendant no.1
inherited the suit house after the death of K Satyanarayana

as class-1 heir being his wife to the exclusion of plaintiff and
def endant no. 2 because both were class Il heirs being

brother and sister of late K Satyanarayana and thus had

8
no right to succeed the estate of |ate K Satyanarayana.

Wth these findings, the H gh Court allowed the first appea
and in consequence dism ssed the plaintiff’s suit giving rise
to filing of this appeal by the plaintiff.

14. Shri Pr anod Swar up, | ear ned seni or counse
appearing for the appellant (plaintiff) while assailing the
legality and correctness of the inpugned judgnment mainly
raised five contentions. In the first place, he contended that
the Hi gh Court erred in allow ng defendant no.1' s appea
thereby erred in dismssing plaintiff’s suit. According to
him there was neither any basis and nor reason for such
reversal . Secondly, he contended that well reasoned finding
recorded by the trial court on the question as to whether
defendant no.1 was legally married wife of Late K

Sat yanar ayana or not, should not have been reversed by the

H gh Court for want of any cogent evidence. According to

him a finding of trial court on this issue holding that she
was not his legally married wife, was just, |egal and proper

and hence it should have been upheld. Thirdly, he



contended that when adnmittedly plaintiff was the rea
brother of late K Satyanarayana then he was entitled to
inherit the suit house as per provisions of Section 8 read
9
with class Il (Il1) (3) of the Schedul e appended to the Act on
the death of late K Satyanarayana. Fourthly, he contended
that in any event, due to subsequent event which came into
exi stence during pendency of the appeal viz. death of
def endant no.1 on 09.06.2000, the suit house devol ved
upon the plaintiff because there was no class-I heir in the
famly of K Satyanarayana who coul d succeed to his estate
after himexcept the plaintiff being the nearest class Il heir
as brother and hence he shoul d have been held entitled to
succeed the suit house as its owner and |lastly, he urged
that the High Court erred in allowing the application filed
by K. Sanjiva Rao (respondent no.1 herein) under Order
XXI'l Rule 4 of the CPC. According to him the order
all owing the application was passed w thout follow ng the
procedure prescribed in Order XXIl| Rule 5 proviso and nore
importantly without recording any finding as to whether K
Sanjiva Rao was the | egal representative of defendant no.1
and if so, in what capacity i.e., adopted son of defendant
no.1 or legatee on the strength of WIl dated 02.01. 1984
al l eged to be executed by defendant no.1 in his favour
Learned counsel pointed out that it was necessary for the
Hi gh Court to have renanded the case to the trial court as
10
provided in proviso to Rule 5 of Order XXIl for hol ding an
inquiry to deternmine the status of K Sanjiva Rao qua
deceased defendant no.1 and then dependi ng upon the
finding, he should have been allowed to becone the
appel I ant and prosecute the appeal. Lear ned counsel
therefore, urged that in the absence of any finding on this

mat eri al issue, the inpugned judgnent is also not legally



sust ai nabl e and hence liable to be set aside.
15. Learned counsel for respondent no.1 (K Sanjiva Rao)
supported the inpugned judgnent and contended that no
case is made out to interfere in the inpugned judgnent,
whi ch deserves to be upheld by dism ssing the appeal
16. Having heard the | earned counsel for the parties and
on perusal of the record of the case, we are inclined to
uphol d one finding of the High Court on nerits and remand
the case for holding an inquiry on linited specific questions
to enable this Court to finally decide the appeal in the |ight
of findings so recorded on the questions framed infra for
inquiry.
17. Coming first to the main question as to whether the
H gh Court was justified in holding that defendant no.1
(Gangul a Ramananma )was legally nmarried wife of late K
11
Sat yanar ayana, we are of the considered opinion that the
H gh Court was justified in holding so. In other words, the
reversal of finding of the trial court by the H gh Court on
this issue is justified.
18. The question as to in which circunstances, the Court
can draw presunption as to the legality of narriage was
succinctly explained by Mulla in his book- H ndu Law, 17 th
Edition in Article 438, page 664 under the heading -
"Presunption as to legality of marriage" - in follow ng
wor ds:
"438. Presunption as to legality of marriage - Were
it is proved that a nmarriage was performed in fact, the
court will presunme that it is valid in law, and that the
necessary cerenoni es have been performed. A Hindu
marriage is recognized as a valid marriage in English
| aw.
Presunption as to marriage and legitinmacy - There is
an extrenely strong presunption in favour of the
validity of a marriage and the legitinmacy of its
offspring if fromthe time of the alleged marriage the
parties are recogni zed by all persons concerned as
man and wi fe and are so described in inportant
docunents and on inportant occasions. The like
presunption applies to the question whether the

formal requisites of a valid narriage cerenony were
satisfied. Simlarly the fact that a woman was |iving



under the control and protection of a man who
generally lived with her and acknow edged her
children raises a strong presunption that she is the
wi fe of that man. However, this presunption may be
rebutted by proof of facts showi ng that no marri age
coul d have taken pl ace."

19. The question arose before this Court in Thakur Goka

12
Chand vs. Parvin Kunari @ Usha Rani, Al R 1952 SC 231

as to whether on facts/evidence, the Court could record a
finding about the existence of lawful marriage between the
parties and, if so, what should be the principle to be applied
whi | e deci di ng such question. Learned Judge - Fazal Ali J,
speaki ng for the Bench exanined this question in the

context of Section 50 of the Indian Evidence Act, 1872 and
other relevant provisions of law and |laid down the follow ng
principle of Iaw for deternination of such question

"It seenms to us that the question as to how far the
evi dence of those particular witnesses is rel evant
under section 50 is academi c, because it is

wel | -settled that continuous cohabitation for a
nunber of years may raise the presunption of
marriage. In the present case, it seens clear that the
plaintiff and RamPiari lived and were treated as
husband and wi fe for a nunber of years, and, in the
absence of any material pointing to the contrary
concl usi on, a presunption m ght have been drawn

that they were lawfully nmarri ed. But the
presunpti on which may be drawn from | ong
cohabitation is rebuttable, and if there are

ci rcunst ances whi ch weaken or destroy that
presunption, the court cannot ignore thent

20.

n recent tine, this Court in Madan Mbhan Singh &

Os. vs. Rajni Kant & Anr. (2010) 9 SCC 209, relying
upon the aforesaid principle of law, reiterated the sane
principle in foll owi ng words:

"24. The courts have consistently held that the | aw
presunmes in favour of marriage and agai nst

concubi nage, when a nman and wonan have cohabited
continuously for a nunber of years. However, such

13
presunption can be rebutted by | eadi ng
uni npeachabl e evi dence. (Vide Mhabbat Ali Khan v.
Mohd. | brahi m Khan, AR 1929 PC 135, Gokal Chand
v. Parvin Kumari, AR 1952 SC 231, S.P.S.
Bal asubramanyam v. Suruttayan, (1994) 1 SCC 460,
Ranganat h Parneshwar Panditrao Mali v. Eknath
Gaj anan Kul karni, (1996) 7 SCC 681 and Sobha
Hymavat hi Devi v. Setti Gangadhara Swany, (2005)



2 SCC 244)"
21. Coming nowto the facts of this case, we consider it
apposite to reproduce the finding of the H gh Court on this
issue in verbatim which is contained in paras 26 to 30 in
t he judgnent:

"26. When the first defendant asserted that she is the
| egal |y wedded wife of |ate Satyanarayana, we have to
exam ne the material placed by her to establish the
said fact. It is an undisputed fact that the first
defendant lived with | ate Satyanarayana. The first
defendant clains that their marriage took place at

Raj ahmundry about 30 years ago. They lived at
Raj ahmundry for about 10 years. During their
wedl ock, she became pregnant tw ce and those
pregnanci es were got abort at the instance of her
husband. U timately, she got her sister’s son adopted
during the lifetine of |ate Satyanarayana. Later, they
shifted to Raj ahmundry, constructed the house and
performed the house warnmi ng cerenony. Her nane

was included in the voters list as the wife of late
Sat yanarayana. She al so stated that the deceased

bei ng the Pracharak of Viswa H ndu Parishad, he took
all care to see that no photographs are taken either
for the marriage or house warm ng cerenony or any

ot her occasion. |In support of her contention, DW2,

t he nei ghbour at Vijayawada, was exami ned, who

stated that the deceased Satyanarayana was the

husband of the first defendant. They resided in the
sai d house to the know edge of one and all as w fe and
husband. The deceased used to take the first

def endant to sonme canps along with him D1 also

| ooked after the construction work of the house. D1
and | ate Satyanarayana sat as w fe and husband for
perform ng pooja at the tinme of house warm ng
cerenony. The plaintiff and the second defendant did
not attend the said function. He finally said that D1
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is the wife of |ate Satyanarayana, but not his
mai dservant. |In the cross-exanination also, he stated
that he heard that Satyanarayana and D-1 narried at
the tenple near their house even prior to the shifting
of their residence to his locality and as they have no
i ssues, they brought up one boy by name Sanjeeva
Rao. Though the plaintiff cross-exam ned DA 1 and
2, he could not elicit any favourable information in
support of his contention that the first defendant
lived in the house of |ate Satyanarayana only as a
cook, but not in any capacity. Ex. X-1is a
Kal pat har uvu deposit receipt of Andhr a Bank,
Vi jayawada. DW1, an officer of the Andhra Bank
deposed that the deceased Satyanarayana and the
first defendant kept an amount of Rs.42,650/- in
Kal pat haruvu fi xed deposit. Sat yanar ayana w ot e
letters to the bank infornming that after maturity, the
anount may be paid either to himor to the first
defendant. The applicati on was signed by both of
themat the time of depositing the ambunt. But, he
does not know their relationship. In the fixed deposit
receipt, the first defendant was described as K
Ramananmma, but not as G Ramanammm, which is her
parents’ surnarne. Had the first defendant lived in
the house of |ate Satyanarayana as a cook, he would



not have allowed her to join himin making the
deposit and he would not have witten letters to the
bank asking themto pay the anount to her after its
maturity. This is also one of the strong
circunstances to draw an inference that the first

def endant was the wife of |ate Satyanarayana. After
maturity, D-1 withdrew the amount as per the

aut hori zati on given by the deceased Satyanarayana.

In the voters lists covered by Exs. B-42 and 44, the
namre of D-1 was shown as the wife of late

Sat yanar ayana. Had she not been the wi fe of

Sat yanar ayana, he woul d have definitely raised an

obj ection not to designate her as his wife, therefore,
this is also one of the strong circunstances to
establish that the first defendant is the wife of the
deceased Satyanarayana. |In 1983, the deceased was

53 years old and the first defendant was 32 years ol d.
Though there is difference of age of 20 years between
them on account of |ong association and continuous
living in the same house, the deceased m ght have
devel oped affection towards the first defendant and
married her as wife. For sake of society, he m ght
have taken precautions to indicate that he renmi ned
as a bachel or. The postman of the locality was
exani ned as DW5, who stated that he saw the first
defendant in the house of the deceased from 1980,
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but he does not know the relationship and the first
defendant used to receive letters in her nane to the
sai d address. Ex. B-46 is one of such letters
addressed by | ate Satyanarayana, wherein the address
of the first defendant is described as K Ramanamma
i ndi cating his surnane. In the said letter, the
deceased described the first defendant as Chiranjeevi
Ramanamma and nentioned that she has to take care
of the donestic needs and perform karthi ka Monday
festival without caring for the expenditure and al so
advised to instruct Sanjeeva Rao (their foster son) to
study well. The manner in which the letter was
witten is also reflecting the affection of the deceased
towards the first defendant. Had the first defendant
was not his w fe, the deceased would not have
menti oned her nane as K. Ramanama i nstead of her
parents’ surnanme as Gangul a Ramananma.

27. In the letter addressed to the bank covered by Ex.
X-2, the deceased described the first defendant as

Snt. K. Ramanamma, which is also an indication that

he is treating her as his wife for all practical purposes
except describing her as his wfe. DW 6, an
ex-corporator of Vijaywada Municipality deposed that
after the construction of house, the first defendant,
her nother and a boy nanme Sanj eeva Rao resided

there along with | ate Satyanarayana till his death.
Late Satyanarayana and the first defendant |ived
together. Their names find place in the voters list.
Late Satyanarayana and the first defendant used to
take treatment fromhim as he was a Doctor and

Sat yanar ayana hinsel f used to bring D1 for

treatnent. In the cross-examnm nation, DW6 stated

that the first defendant was residing in the house of

| ate Satyanarayana in the capacity of his wife. He
knows the said fact as both of them perforned

Sat yanarayana Vratham at the tine of house warm ng
cerenony. He asserted in the cross-exam nation that

| at e Satyanarayana and the first defendant are the
husband and wi fe and they brought up one Sanjeeva

Rao, who is no other than the sister’s son of the first



defendant. DW7, the fostered son of the defendant

al so, stated that the first defendant is his fostered
nmot her and | ate Satyanarayana was his fostered
father. He was brought up by both of them No

rel ati ves of Satyanarayana attended the function

when Satyanarayana Vrat ham was perforned by late

Sat yanarayana and D-1 at the tine of house warm ng
cerenony. He al so perforned the obsequies of late

Sat yanarayana in the suit schedul e prem ses
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28. The above evidence is also | ending support to
the contention of the first defendant that she is the
wi fe of |ate Satyanarayana. A presunption can be
drawn that a woman is the wife of a man wi th whom
she lived for a very long period and on account of
their | ong association and she can be recogni sed as
his wife. Various circunstances placed by the first
def endant by way of oral and docunmentary evi dence
al so indicate that she was recognised as the wife of
| at e Satyanarayana, therefore, she can be treated as
wi fe of |ate Satyanarayana.

29. Though the plaintiff and the second defendant
clained that they are the brother and sister of the
deceased, they severed connections with the deceased
about four decades prior to the filing of the suit and
hi s whereabouts were al so not known to those
persons. There was no exchange of visits and they
never hel ped and financed | ate Satyanarayana either
for the construction of the house or for any other
pur pose. Since there is house in the name of the
deceased, they entertained an idea of claimng the
same as legal heirs of the deceased Satyanarayana.

30. On account of long association of the first
defendant with the deceased for nore than 33 years
and on account of the conduct and affection shown by
t he deceased towards first defendant, it can be said
that she was married by himsurreptitiously
pretending to be a bachelor to the outside world and
with a viewto provide shelter to her, he constructed
the house and fostered her sister’s son to be the
successor to D-1. The totality of the circunstances
woul d indicate that D1 was the | egally wedded wife of
| at e Satyanarayana, therefore, she is entitled to the
house property being dass-I heir."

22. Mere perusal of the afore-quoted finding would go to
show that it is based on proper appreciation of evidence and
being just, legal and proper, it does not call for any
interference by this Court under Article 136 of the

Constitution. That apart, the High Court while exercising its

17
first appellate jurisdiction under Section 96 of the CPC had

anple jurisdiction to appreciate the evidence independent

to that of the appreciation done by the trial court and cone



to its own concl usion. I ndeed, this being the well-settled
principle of law laid dowm by this Court in several deci sions,
no el aborate discussion is necessary on this question
23. W, therefore, find no good ground to reverse the
finding though assail ed by the appellant and uphold the
same and accordingly hold that defendant no.1 (late
Gangul a Ramanamm) was legally married wife of late K
Sat yanar ayana.
24. This takes us to the next question which is equally
material in the facts of this case as to whether the High
Court was justified in allowing the application filed by K
Sanjiva Rao (respondent no.1l) under Oder XXI|I Rule 4 of
the CPC thereby justified in pernmitting himto becone the
appel lant to prosecute the appeal as defendant no.1's |ega
representative?
25. The question as to whether a particular personis a
| egal representative of a deceased plaintiff or defendant is
required to be decided by the Court as per procedure
prescribed in Order XXIl Rule 5 of the CPC which reads as
18
under:
"Order XXIl Rule 5 - Determination of question as to
| egal representative - Where a question arises as to
whet her any person is or is not the |lega
representative of a deceased plaintiff or a deceased
def endant, such question shall be deternined by the
Court:

Provi ded that where such question arises before
an Appellate Court, that Court nmy, before
determning the question, direct any subordinate
Court to try the question and to return the records
together with evidence, if any recorded at such trial
its findings and reasons therefor, and the Appellate

Court may take the same into consideration in
determ ning the question."

26. This Court in Jaladi Suguna (deceased) through LRs.
Vs. Satya Sai Central Trust & Ors. , (2008) 8 SCC 521
had the occasion to interpret Order XXIl Rules 4 and 5 ibid,

Justice R V. Raveendran speaking for the Bench after



exani ning the object underlying in Oder XXII Rules 4 and

5, held as under

"15. Filing an application to bring the |ega
representatives on record, does not anmpunt to
bringing the I egal representatives on record. \Wen an
LR application is filed, the court should consider it
and deci de whether the persons nanmed therein as the

| egal representatives, should be brought on record to
represent the estate of the deceased. Until such

deci sion by the court, the persons clainmng to be the
| egal representatives have no right to represent the
estate of the deceased, nor prosecute or defend the
case. If there is a dispute as to who is the |lega
representative, a decision should be rendered on such
di spute. Only when the question of lega
representative is deternmined by the court and such

| egal representative is brought on record, can it be
said that the estate of the deceased is represented.
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The determination as to who is the |ega
representative under Order 22 Rule 5 will of course be
for the limted purpose of representation of the estate
of the deceased, for adjudication of that case. Such
determnation for such linmted purpose will not
confer on the person held to be the |ega
representative, any right to the property which is the
subject-matter of the suit, vis-‘-vis other riva
claimants to the estate of the deceased

16. The provisions of Rules 4 and 5 of Order 22 are
mandat ory. Wien a respondent in an appeal dies, the
court cannot sinply say that it will hear all riva
claimants to the estate of the deceased respondent
and proceed to dispose of the appeal. Nor can it

i mpl ead al | per sons cl ai m ng to be | ega
representatives, as parties to the appeal w thout
deciding who will represent the estate of the
deceased, and proceed to hear the appeal on nerits.
The court cannot al so postpone the decision as to

who is the | egal representative of the deceased
respondent, for being decided along with the appea

on nerits. The Code clearly provides that where a
question arises as to whether any person is or is not
the legal representative of a deceased respondent,
such question shall be deternined by the court. The
Code al so provides that where one of the respondents
dies and the right to sue does not survive against the
surviving respondents, the court shall, on an
application nade in that behal f, cause the |ega
representatives of the deceased respondent to be

made parties, and then proceed with the case. Though
Rul e 5 does not specifically provide t hat
determ nati on of |egal representative should precede
the hearing of the appeal on nerits, Rule 4 read with
Rule 11 nakes it clear that the appeal can be heard
only after the legal representatives are brought on
record.”

27. Keeping in view the abovesaid principle of |aw and applyi ng
the same to the facts of this case, we are of the considered
opi nion, the High Court conmitted an error of |aw when it

proceeded to allow the application filed by K Sanjiva Rao



(respondent no. 1) under Order XXl I Rule 4 ibid by its order
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dat ed 19. 12. 2008, for nmore  than one reason nmenti oned
her ei nbel ow.
28. In the first place, the H gh Court should have renmanded the
case to the trial court by taking recourse to the provision of
Order XXIl Rule 5 proviso for deciding the question as to whether
K. Sanj i va Rao (respondent no. 1 her ei n) was t he | ega
representative  of deceased def endant no. 1 (Gangul a
Ramanamma) and if so, in what capacity - adopted son or |egatee
on the strength of WIl dated 02.01.1984. Secondly, w thout first
deciding this material question, the Hi gh Court could not have
either allowed the application and nor it could have proceeded to
deci de the appeal on nerits. Thirdly, the H gh Court sinply
al l owed the application without recording a finding as to whether
any right in the suit property was devolved in favour of K. Sanjiva
Rao (respondent no.1l) after the death of defendant no. 1 and if
so, in what capacity. This finding al one woul d have enabl ed K
Sanjiva Rao to becone the appellant and prosecute the appeal on
merits and lastly, this was a case where inquiry into the question
was necessary and it could be done only by the trial court.
29. Indeed, this question, in our opinion, has assuned
significance for three reasons. Firstly, because K. Sanjiva Rao is
not the natural son born out of wedlock of defendant no.1 and
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| ate K. Satyanarayana and nor he had any bl ood relations with
| ate K. Satyanarayana. Secondly, due to death of defendant no.1
during pendency of appeal, the question has arisen as to who
shoul d succeed to her interest and thirdly, this Court having
uphel d the finding of the High Court that defendant no.1 was the
legally married wife of late K Satyanarayana Rao, it is now
necessary to give effect to this finding and the sane is possible
only when it is decided as to who is her legal representative.

30. In the light of foregoing discussion and as rightly argued by



the | earned senior counsel for the appellant, the order dated
09.10.2000 allowing the application filed by K Sanjiva Rao under
order XXIl Rule 4 of the CPCis not |egally sustainable and hence
deserves to be set aside
31. Now in such situation arising in a case, we have two
options. First, to remand the case to the High Court which in
turn will remand the case to the trial court to decide the
application filed by K Sanjiva Rao under Order XXIl Rule 4 as
provided in proviso to Oder XXI| Rule 5 of the CPC and
dependi ng upon the inquiry report, will decide the appeal and
second, this Court should retain the session of this appeal to
itself and remand the case to the trial court as provided under
O der XLI Rule 25 read with Order XXIl Rule 5 proviso for
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hol ding an inquiry and on receipt of the finding, finally decide the
appeal in the light of finding so recorded by the trial court.
32. Having given our anxious consideration to this question, we
are of the considered view that second course suggested above
seenms to be nore appropriate. It is for the reason that firstly,
retaining the session of the appeal and inviting finding fromthe
trial court would save tine, avoid incurring cost and curtai
stages of litigation and secondly, the litigation which is pending
since 1985 would cone to an end early and lastly by taking such
recourse, no prejudice of any nature woul d cause to any parties
because so far as other issues on nerits are concerned, we have
al ready decided and lastly, the expression "Appellate Court™
occurring in Order XLI Rule 25 read with Order XXI| Rule 5
proviso would not only include the first Appellate Court, but also
i ncl ude second Appellate Court and this Court once this Court
grant the leave to file appeal to the appellant. In such event, this
Court being the last Appellate Court, can al ways exercise the
powers avail able under Order XLI Rule 25 read with Order XXI|I
Rul e 5 proviso and specially when the High Court as first
Appel | ate Court failed to exercise such powers for proper

determ nation of rights of the parties



33. In the light of foregoing discussion, though we have deci ded
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the appeal on nmerits on sonme issues arising in the case but

having regard to the nature of controversy involved and now

keeping in view the subsequent event which have cone into

exi stence pendi ng appeal and having a material bearing over the

rights of the parties in relation to the suit house, we retain the

session of this appeal and remand the case to the concerned tria

court i.e.,(Second Additional Subordinate Judge Vijayawada) for

hol ding an inquiry to enable this Court to pass appropriate

orders on the application filed by respondent no.1, K Sanjiva

Rao under Order XXIl1 Rule 4 of the CPC (CWMP No. 17902 of 2000

in A'S. No.1842 of 1996).

34. The trial court will decide the question keeping in view the

provisions of Order XXIl Rule 4 and 5 ibid and record a finding

on the questions (1) whether K Sanjiva Rao is the adopted son of

defendant no.1 and if so, how and on what basis, (2) whether

def endant no.1 executed WII dated 01.02.1984 in favour of K

Sanjiva Rao and if so, whether it is a genuine WIIl as per |aw and

(3) if WII dated 01.02.1984 is held as genui ne, whet her bequeath

of the suit property is made by such WIl in favour of K Sanjiva

Rao?

35. Let the inquiry be held by the trial court after affording an

opportunity to all parties concerned to file reply to application
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and adduce evidence in addition to evidence already led in suit

and reasoned findings be returned to this Court within three

mont hs al ong with docunents and evidence led in the inquiry

pr oceedi ngs.

36. The Registry to renmit the record of the trial court and that of

the High Court in relation to this case to the concerned tria

court forthwith to enable the trial court to hold the inquiry and

submit the report as directed within the tine fixed.



37. Let the appeal be listed for hearing on receipt of finding

fromthe trial court.

.......................................... J.
[MY. EQBAL]
.......................................... J.
[ ABHAY MANCHAR SAPRE]
New Del hi ;
Decenber 04, 2014
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