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SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS
Cvil Appeal Nos. 4101-4102 of 1998

G Pankaj akshi Anma & Os.

Apbel I ant (s)
VERSUS

Mat hai Mathew (D) Thr. Lrs. And Anr.
i?é.spondent (s)

( Wth office report )
Date : 31/03/ 2004 These appeals were called on for hearing today.

CORAM :

VARI AVA

HON BLE MR JUSTICE S. N
H. K. SEMA

HON BLE MR JUSTI CE
For Appellant (s)
M. MT. George, Adv.
For Respondent (s)M. T.G Narayanan Nair, Adv.
M. K V. Sreekunar, Adv.
UPON hearing counsel the Court made the follow ng
ORDER
Heard | earned counsel for the parties for about an hour.
The Appeal s are disposed of in terns of the signed order.

There will be no order as to costs.

Ani ta

(Jasbir Singh)
Court Master

(Signed Oder is placed on the file.)
IN THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

Cl VI L APPEAL NOS. 4101-4102 OF 1998

G PANKAJAKSHI AWMMA & ORS.

. .Appel I ant (s)



Ver sus

MATHAI MATHEW (D) THR. LRS. AND ANR

..Fespondent (s)

ORDER

These Appeal s are agai nst the Judgnent of the High Court of Kerala dated 5th January, 1998.
Briefly stated the facts are as foll ows: -
The 1st Respondent filed, against the Appellants, two suits being Oiginal Suit No. 6 of 1982
and Original Suit No. 48 of 1982 for recovery of a sumof Rs. 2,56,000/- with interest thereon
These two suits were filed on the basis of five pronmissory notes which are dated 17.12.1979
, 16.1.1980, 14.2.1980, 17.3.1980 and 10.4.1980. These prom ssory notes were for suns of Rs.
56, 000/ -, 50,000/-, 50,000/-, 50,000/- and 50, 000/- respectively.
The Appellants clainmed that there were chit fund transactions between them and the Respondents
The Appellants clained that in respect of the chit fund transactions, a |large nunber of bl an
k docunments were got signed fromthem Their defence was that apart from nonies received un
der the chit fund transactions no other ambunts were received by the Appellants. The Appellan
ts admitted that in the chit fund transactions a sum of approximately Rs. 25,000/- renmined to
be paid. The Appellants clained that as the anount was not repaid, the 1st Respondent had ms
used the bl ank docunents and filed suits on the basis of promi ssory notes.
During evidence the 1st Respondent admitted that there were chit fund transacti ons between the
parties. The 1st Respondent admitted that in respect of chit fund transactions a sum of appr
oximately Rs. 25,000/- was due. It was admitted that even though that anpbunt had not been rep
aid, no suit had been filed to recover that anount. The 1st Respondent deposed that the anoun
ts of these promi ssory notes were advanced in cash to the Appellants and that these were separ
ate transactions fromthe chit fund transactions. Evidence was also led of a clerk of the 1st
Respondent (PW3) who deposed that the promnissory notes were in his hand witing. He adnmitte
d that they were got filled in in the office of the chit fund. He however denied that all doc
uments were executed on the sane date. He deposed that these were executed on different dates
when t he anmounts were being advanced in cash
During their evidence the Respondents did not produce any books of accounts. Wen asked to pro
duce books of accounts, it was stated that accounts were not maintai ned which could be produc
ed in Court. It was stated that both the parties had agreed that these transactions would be
unaccount ed transacti ons.
The Appellants al so gave evidence. They got narked a nunber of other promi ssory notes which w
ere also got executed fromthem They got narked demand notices in respect of anobunt due unde
r the chit fund transactions. Their evidence was that no anpbunts were advanced under these pr
om ssory notes and that these were being m sused.
The trial Court exanined the pronissory notes which had been marked 'Ext.Al to A5’. The trial
Court al so examined the other documents and concluded that all the documents, even though sup
posedly executed on different dates, were in the sane hand witing and in the sane ink and ad
mttedly all of themhad been filled in by the clerk. The trial Court noted th
at the 1st Respondent had not produced books of accounts even though he had admitted, during h
is evidence, that he earned a sumof Rs. 30,000/- from noney |ending business. The trial Court
hel d that he was statutorily required to nmaintain books of accounts. The trial Court thus dre
w an adverse inference agai nst the 1st Respondent and di sm ssed the suits.
The Hi gh Court has, by the inpugned Judgnent, reversed the findings of the trial Court and dec
reed the suit. The H gh Court has held that since the pronissory notes are printed docunents
and the signature is adnmitted, the suit should be decreed. The Hi gh Court has disbelieved the
case that the docunments were got executed in pursuance of the chit fund transactions.

We have heard the | earned counsel for the parties. |In our viewthe trial Court was absolutely
right. The 1st Respondent is a noney |lender. He has adnmitted that he earned Rs. 30,000/- f
rom noney | endi ng business. As a noney lender he is statutorily bound, by virtue of Section 9
of the Kerala Money Lenders Act, 1958, to mmintain books of accounts. His statenent that he
has not mai ntai ned the records which could be produced in Court is very significant. That sta
tement coupled with the further statenent that both the parties had agreed that these were to
be unaccounted transactions required the Court to draw an adverse inference against him O co
urse under Section 118 of the Negotiable Instruments Act the Court is to presune that a negoti
abl e i nstrument has been executed for consideration. However, in this case it has been estab

i shed that there were chit fund transactions between the parties. It is also established that
in respect of those chit fund transactions a sum of approximately Rs.25,000/- was due and pay
able. It is established that that amount was not paid. It is an admitted position that no su

it was filed for recovery of that amount. Further having seen the suit prom ssory notes, as w
ell as the other promissory notes, we are in agreenment with the trial Court that all of thema



ppear to have been got executed on the sane day. All of themare in sane hand witing and in t
he same ink. It is inmpossible to believe that over a period of two years the sane pen could
have been continued to be used. It is thus clear that these docunents were got executed at the
time that the chit fund transactions were being entered into by the parties. This rebuts th
e presunption that any consideration had flown under these transactions. |In these circunstance
s it was absolutely necessary for the 1st Respondent to produce his books of accounts particu
arly as he has adnitted that he was doing noney |ending business.
There is any reason al so why the inpugned Judgment cannot be upheld. According to the 1st Resp
ondent these transactions were to be unaccounted transactions. According to the 1st Responden
t, all these anobunts are paid in cash. If these are unaccounted transactions then they are il
egal transactions. No court can cone to the aid of the party in an illegal transaction. It i
s settled law that in such cases the loss nust be allowed to lie where it falls. In this case
as these are unaccounted transactions, the Court could not have lent its hands and passed a d
ecree. For these reasons also the suit was required to be di sm ssed.
In the above view, the inpugned Judgnment is set aside. The order of the trial Court is resto
red.
The Appeal s stand di sposed of accordingly. There will be no order as to costs.

(S. N. Variava)

(H K. Senmm)
New Del hi ,
March 31, 2004.



