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| TEM NO 32 COURT NO 11 SECTI ON Xl
SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS
Petition(s) for Special Leave to Appeal (G vil) No(s).9837-9838/2011
(From the judgenent and order dated 22/02/2011 and 10/3/2011 in WP

No. 6887/ 2010 and SA No. 161/2011 of The H GH COURT OF JUDI CATURE AT
ALLAHABAD)

| SHAWAR CHANDRA GUPTA Petitioner(s)
VERSUS

STATE OF U. P. & ORS. Respondent ( s)

(Wth appl n(s) for exenption from filing OT. and prayer for interim

relief and office report)

W TH

SLP(C) NO. 10081-10082 of 2011

(Wth appl n(s) for exenption from filing OT. and prayer for interim

relief and office report)

SLP(C) NO 10115-10116 of 2011

(Wth appl n(s) for exenption from filing OT. and prayer for interim
relief and office report)

SLP(C) NO 10117-10118 of 2011

(Wth appl n(s) for exenption from filing OT. and prayer for interim
relief and office report)

Date: 18/04/2011 These Petitions were called on for hearing today.
CORAM :

HON BLE MR JUSTICE G S. S| NGHV
HON BLE MR JUSTI CE ASOK KUVAR GANGULY

For Petitioner(s) M. Mikul Rohatgi, Sr. Adv.
M. Amt Mahaj an, Adv.
M. Mani k Dogra, Adv.
M. Navin Chaw a, Adv.
For Respondent (s) M. P.N. Mshra, Sr.Adv.
M . T.N. Singh, Adv.
M. Raj eev Dubey, Adv.
M. Kam endra M shra, Adv.
UPON hearing counsel the Court nmade the foll ow ng
ORDER
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These petitions are directed agai nst order
dat ed 22.2.2011 passed by t he | ear ned Si ngl e Judge

dismissing the wit petitions filed by the petitioners

agai nst orders dated 29.6.2010 and 29.9. 2010 passed by

the Prescribed Authority and the Appellate Authority
respectively in the proceedings initiated under Section

61-B of the Indian Forest Act, 1927 (as anended) and

Section 34-A of the WIld Life (Protection) Act, 1972

(as anended). They have al so prayed for setting aside
order dated 10.3.2011 vide which the Division Bench of

the Hi gh Court dism ssed the special appeals as not

mai nt ai nabl e.

In t he year 1994, For est Oficer filed a
conpl ai nt before Sub- Di vi si onal Oficer, Lakhi mpur
Kehri under Section 61-B of the Indian Forest Act, 1927
(as anended) for eviction of t he petitioners by



al l eging that they had unauthorizedly occupi ed portion
of t he reserved forest and had opened shops. The
petitioners objected to the jurisdiction of the Sub-
Di vi sional Oficer, who accepted their plea and passed
order dated 13.4.2006 for transfer of the proceedi ngs
to t he Prescribed Authority. After considering the
docunents produced before him the Prescribed Authority
passed order dated 29.6.2010 for the eviction of the
petitioners on the prem se that they had unauthorizedly
occupi ed the area which was declared as reserved forest
and formpart of the restricted area of Dudhwa Nationa
Par k.

The appeal s preferred by t he petitioners
were dism ssed by the Appellate Authority vide order
dated 29.9.2010. The Appellate Authority noted that the
petitioners were operating shops within the reserved
forest w thout any permnission and such activities were
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prohi bited under the Indian Forest Act, 1927 the WIld
Life (Protection) Act, 1972 and t he For est
(Conservation) Act, 1980.

The petitioners challenged the orders of the

Prescri bed Aut hority and t he Appel | ate Aut hority by
filing Wit petitions under Article 226 of t he
Constitution and cl ai med t hat in terns of t he
provi sions contained in the Schedul ed Tri bes and ot her

Tradi tional For est Dwel | ers (Recogni tion of For est

Ri ghts) Act, 2006 (for short "2006 Act"), they were

entitled to regularisation of their possession. The

| earned Single Judge dismissed the wit petitions by
observing that the petitioners are not covered by the
provi sions of the 2006 Act. The Division Bench of the
Hi gh Court di smi ssed the special appeals by relying
upon the judgnment of the Full Bench in Sheet CQupta vs
UP. &ors.[(2010) 1 UPLBEC 1], wherein it was held
that an appeal is not maintainable in such matters.
Shri Mukul Roht agi , | ear ned seni or counse
appearing for the petitioners, argued that the orders
passed by the Prescribed Authority and the Appellate
Authority are liable to be quashed because the forner
did not have the jurisdiction to order eviction of the
petitioners ignoring the nmandate of the 2006 Act which

has the effect of overriding t he provisions contai ned

in t he I ndi an For est Act, 1927 and t he For est
(Conservation) Act, 1980. Shri Rohtagi relied upon the

definition of " ot her traditional forest dwel | er’

contained in Section 2(o) of the 2006 Act and argued

that the direction given by the Prescribed Authority

for eviction of the petitioners should be set aside

because their occupati on of t he reserved forest is
protected under Section 4 of that Act.
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We have considered the argunents of |earned

seni or counsel but have not felt convi nced. The

definition of the expression 'other traditional forest

dwel | er’ on whi ch reliance has been pl aced by Shri

Roht agi reads as under
"2(o)"other traditional forest dweller"
means any nmenber or comunity who has
for at least three generations prior to
the 13th day of Decenber, 2005 primarily
resided in and who depend on the forest
or forests I and for bona fide
l'ivelihood need."

A cursory reading of the above reproduced definition
makes it clear that only that person or comunity is



entitled to the protection under the 2006 Act who has
for at | east three gener ati ons prior
primarily resi ded in and depends on
forest land for bona fide livelihood. The petitioners
have neither pleaded nor any docunent has been produced
before the Court to show that their three generations
have been residing in the forest prior to 13.12.2005

and their livelihood needs are dependent on forest or
forest |and.

Wth t he above observati ons,
di sni ssed

However , it is made cl ear
petitioners make representation(s) to
aut hority for gr ant of i cences to

notified market area, then their representations shal
be synpathetically considered and di sposed of at the
earliest.
The petitioners are also allowed four weeks
time to vacate the forest or forest |and
possession to the conpetent authority.
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do so, the concerned authority shall be entitled to use
force for securing possession of the forest |and.

(A. D. Sharnma) (Phool an Wati Arora)
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