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1. The State of Punjab is in appeal against the judgment of
Punj ab and Haryana Hi gh Court. While upholding the

conviction of two accused persons, nanely, Vishal and Ani

Kumar, High Court directed acquittal of the respondents. In

case of co-accused Gangadhar, conviction was altered to

Section 324 of the Indian Penal Code, 1860 (in short the \021l PC\ 022).
In all, 9 persons faced trial and the Trial Court had found each

to be guilty of offences punishabl e under Sections 302, 323

read with Section 149 | PC.

2. Seven appeals were filed by eight of accused persons. As
not ed above, the High Court directed acquittal of the
respondents whil e di sposing of the appeal of Vishal and Ani

and altered the conviction of Gangadhar

3. The background facts in-a/'nutshell are as foll ows:

The accused persons had gone for a pleasuretrip'to
Manali in the year 1994. They had sone joi nt photographs.
These phot ographs were in possession of accused Anil Kumar
al i as Babba. There was sone di spute regarding the delivery of
t hese phot ographs. The conpl ai nant side wanted to have the
phot ographs whi |l e Babba did not want to part with those
phot ogr aphs. However, on 16.6.1995, around 9/8.00 P. M the
accused persons, nanely, Sanjiv Kumar alias Sanju, Satnam
Singh alias Satta, Parm nder Singh alias Khal sa, Ganga Dhar,
Vi shal Sharma, CGurpreet Singh Bedi, Sanjiv Kumar and Ani
Kurmar al i as Babba and Amit Kumar assenbl ed near the
S.T.D. booth of Satnam Singh alias Satta in the area of
Kri shna Nagar, Hoshi arpur, Harbans Lal questioned as to
what was the problemin returning the photographs. Due to
that an altercation took place in Gali No. 14, Kam apur and as
a result of that Sanjiv Kumar alias Sanju and Sat nam Singh
alias Satta raised a |lalkara that Harbans Lal and his
conpani ons shoul d be caught hold of and the matter shoul d
be finished once for all. Anil Kumar alias Babba gave a Kirpan
bl ow on the flank of Harbans Lal and Vi shal Sharma gave a
Ki rpan bl ow on the chest of Rakesh Kumar alias Gori. Both of
themfell down on the ground. Rajinder Kumar PW5 and Raj
Kumar alias Raju PW6 raised an alarm Still Ganga Dhar gave
two Kirpan blows on the left side of the forehead and ri ght
thigh of Rajinder Kumar; QGurpreet Singh Bedi gave a hockey
bl ow on the left side of the ear of Rajinder Kumar. Parmn nder
Singh alias Khal sa and the owner of Judge S.T.D. and others
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boys surrounded them and then Raju and Raji nder Kunar

rai sed al armagain. Upon this Anil Kumar alias Babba and his
conpani ons ran away fromthe scene of occurrence. |njured
Har bans Lal succumbed to the injuries at the spot and Rakesh
Kumar in the hospital, the same day. On the basis of

i nformation | odged, investigation was undertaken and on
conpl etion thereof charge-sheet was filed. The trial Court
found the accused persons guilty, convicted and sentenced
them as af oresai d.

4. The High Court found that no definite role was ascribed
to the respondents, and there was no evidence on record with
regard to the sharing of common object by the respondents.

5. Learned counsel for the appellant-State submitted that
presence of acquitted respondents has been accepted both by
the Trial Court and the H gh Court. That being so, their

convi ction under  Section 149 was clearly in order and the

H gh Court should not have interfered with the sane.

6. There i s no appearance on behalf of the respondents in
spite of service of notice

7. As noted above, the Hi gh Court noted that the
prosecution has not ‘even renotely established applicability of
Section 149 | PC

8. The pivotal question is applicability of Section 149 |PC.
Sai d provision has its foundation on constructive liability

which is the sine qua non for its operation. The enphasis is

on the common object and not on common intention.  Mre

presence in an unl awful ~assenbly cannot render a person

liable unless there was a comon obj ect and he was actuated

by that common object and that object is one of those set out

in Section 141. \Where comopn obj ect of an unl awf ul

assenmbly is not proved, the accused persons cannot be

convicted with the help of Section 149. The crucial question to
determ ne is whether the assenbly consisted of five or nore
persons and whether the said persons entertained one or nore

of the common objects, as specified in Section 141. It cannot

be | aid down as a general proposition of |aw that unless an

overt act is proved against a person, who is alleged to bea
menber of unlawful assenbly, it cannot be said that he is a

nmenber of an assenbly. The only thing required is that he

shoul d have understood that the assenbly was unl awful and

was likely to conmit any of the acts which fall within'the
purvi ew of Section 141. The word \021lobject\022 neans the purpose
or design and, in order to make it \02lconmon\ 022, it nust be shared
by all. 1In other words, the object should be comon to the
persons, who conpose the assenbly, that is to say, they

should all be aware of it and concur in it. A commpn object

may be forned by express agreenent after nutua

consul tation, but that is by no means necessary. It may be

forned at any stage by all or a few nmenbers of the assenbly

and the other nmenbers may just join and adopt it. Once

fornmed, it need not continue to be the sane. It may be

nodi fied or altered or abandoned at any stage. The expression
\021li n prosecution of conmon object\022 as appearing in Section 149
have to be strictly construed as equivalent to \021lin order to attain
the common obj ect\022. It nust be imredi ately connected with

the common object by virtue of the nature of the object. There
nmust be community of object and the object may exist only up

to a particular stage, and not thereafter. Menbers of an

unl awf ul assenbly nay have community of object up to

certain point beyond which they may differ in their objects and
the know edge, possessed by each nmenmber of what is likely to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

5

be conmitted in prosecution of their conmon object may vary
not only according to the infornation at his comrand, but

al so according to the extent to which he shares the comunity
of object, and as a consequence of this the effect of Section
149, IPC may be different on different nenbers of the same

assenbl y.

9. \ 021Conmon obj ect\ 022 is different froma \021lcomon intention\022
as it does not require a prior concert and a common neeting

of minds before the attack. It is enough if each has the same

object in view and their number is five or nore and that they
act as an assenbly to achieve that object. The \02lcommopn object\022
of an assenbly is to be ascertained fromthe acts and

| anguage of the nmenbers conposing it, and froma

consi deration of all the surrounding circunstances. It may be
gat hered fromthe course of conduct adopted by the nenbers

of the assenbly. \Wat the conmon object of the unlawfu

assenbly is at a particular stage of the incident is essentially
a question of fact to be determ ned, keeping in view the nature
of the assenbly, the arns carried by the nenbers, and the
behavi ourof the menbers at or near the scene of the incident.
It is not necessary under lawthat in all cases of unlawfu
assenbly, with an unl awful comon object, the same nust be
translated into action or be successful. Under the Explanation
to Section 141, an /assenbly which was not unlawful when it

was assenbl ed, may subsequently beconme unlawful. It is not
necessary that the intention or the purpose, which is

necessary to render an assenbly an unlawful one cones into

exi stence at the outset. The tine of forming an unlawful intent
is not material. An assenbly which, at its commencenent or

even for sonme tine thereafter, is |awful, may subsequently
becorme unlawful. In other words it can devel op during the
course of incident at the spot eo instante.

10. Section 149, |PC consists of two parts. The first part of
the section means that the offence to be committed in
prosecution of the conmon object nust be one which i's

conmitted with a view to acconplish the common object. In

order that the offence may fall within the first part, the offence
must be connected i medi ately with the comon object of the

unl awf ul assenbly of which the accused was menber. Even if

the offence commtted is not in direct prosecution of the

conmon obj ect of the assenbly, it may yet fall under Section
141, if it can be held that the offence was such as the

nmenbers knew was likely to be commtted and thisis what is
required in the second part of the section. The purpose for

whi ch the menbers of the assenbly set out or desired to

achieve is the object. |If the object desired by all the nmenbers
is the same, the know edge that is the object which is being
pursued is shared by all the nmenbers and they are in genera
agreenment as to howit is to be achieved and that is now the
conmon obj ect of the assenbly. An object is entertained in

the human mind, and it being nerely a nental attitude, no

direct evidence can be available and, like intention, has
generally to be gathered fromthe act which the person

conmits and the result therefrom Though no hard and fast

rule can be laid down under the circumstances from which

the common object can be culled out, it may reasonably be

coll ected as noted above fromthe nature of the assenbly,

arnms carried and behaviour at or before or after the scene of
occurrence. The word \021knew\ 022 used in the second linb of the
section inplies sonething nore than a possibility and it

cannot be nade to bear the sense of \021m ght have been known\ 022.
Positive know edge is necessary. When an offence is

conmitted in prosecution of the common object, it would
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general ly be an of fence which the nenbers of the unlawfu
assenbly knew was likely to be conmtted in prosecution of

the common object. That, however, does not nmake the

converse proposition true; there nay be cases which woul d

cone within the second part but not within the first part. The
di stinction between the two parts of Section 149 cannot be
ignored or obliterated. |In every case it would be an issue to be
det ermi ned, whether the offence commtted falls within the
first part or it was an offence such as the nenbers of the
assenbly knew to be likely to be comritted in prosecution of
the common object and falls within the second part. However,
there may be cases which would be within first part of the

of fences commtted in prosecution of the common object

woul d al so be generally, if not always, within the second part,
nanmely, offences which the parties knew to be likely

conmitted in the prosecution of the conmon object. (See

Chi kkarange Gowda and others v.  State of Mysore AlIR 1956

SC 731).

11. A 4-Judge\ 022s Bench of this Court in Masalti and O's. v.
State of U.P. (AR 1965 SC 202) observed as foll ows:

\023Then it is urged that the evidence given
by the witnesses conforns to the same
uni formpattern and since no specific part is
assigned to all the assailants, that evidence
shoul d not have been accepted. This
criticismagain is not well-founded. Were a
cromd of assailants who are nenbers of an
unl awf ul assenbly proceeds to commt an
of fence of murder in pursuance of the
conmon obj ect of the unlawful assenbly, it
is often not possible for witnesses to describe
accurately the part played by each one of the
assailants. Besides, if a |large crowd of
persons arned with weapons assaults-the
i ntended victins, it nmay not be necessary
that all of them have to take part in the
actual assault. In the present case, for
i nstance, several weapons were carried by
di fferent nmenbers of the unlawful assenbly,
but it appears that the guns were used and
that was enough to kill 5 persons. In such a
case, it would be unreasonable to contend
that because the other weapons carried by
the menbers of the unlawful assenbly were
not used, the story in regard to the said
weapons itself should be rejected.
Appreci ati on of evidence in such a conpl ex
case is no doubt a difficult task; but crimna
courts have to do their best in dealing with
such cases and it is their duty to sift the
evi dence carefully and deci de which part of it
is true and which is not.\024

12. To simlar effect is the observation in Lalji v. State of U P.
(1989 (1) SCC 437). It was observed that:

\ 023Common obj ect of the unlawful assenbly
can be gathered fromthe nature of the
assenbly, arns used by them and the

behavi our of the assenbly at or before the
scene of occurrence. It is an inference to be
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deduced fromthe facts and circunstances of
each case.\024

13. Above being the position in |law on the background facts,
the Hi gh Court\022s judgnent directing acquittal of the
respondent does not suffer frominfirmty.

14. The appeal s are di sm ssed.




