D9 REPORTABLE
I'N THE SUPREME COURT OF | NDI A

ClVIL ORI G NAL JURI SDI CTI ON

ARBI TRATI ON PETI TION NO. 10 OF 2009

Trinmex International FZE Ltd. Dubai .... Petitioner(s)
Ver sus
Vedanta Al umi nium Ltd., India .... Respondent (s)

JUDGMENT
P. Sat hasivam J.
1) In this petition t he Peti ti oner - Conpany seeks to i nvoke
arbitration cl ause under Section 11(6) of t he Arbitration &
Conciliation Act, 1996 for appointnment of an arbitrator as per the
Arbitration Agreement contained in clause 6 of the Commercial Ofer
(purchase order) dated 15.10.2007 and clause 29 of the Agreenent

exchanged between the parties on 08.11. 2007

2) The case of the petitioner is as follows:

The Petitioner-Company is registered in Dubai and engaged in the

busi ness of trading in Mnerals across the world. Based on the
orders fromtheir purchasers, they procure nineral Oes fromthe

suppliers, negotiate and finalize shipnments with the ship owners and

arrange for t he shi pnent of M neral s acr oss the1 wor | d
Respondent is a Conpany registered in India using Al umniumOe as

one of the major inputs for their operations.

3) On 15.10.2007, the petitioner submtted a commercial offer

through e-mail for the supply of Bauxite to the respondent.

several exchanges of e-mmils and after agreeing on the materia

terns of the contract, the respondent conveyed their acceptance of

the offer through e-mail on 16.10.2007 confirnming the supply of 5

shi pnent s of Bauxi t e to be supplied from Australia
Vi zag/ Kaki nada. On the basis of the acceptance by the respondent,

t he petitioner concl uded t he deal with t he Bauxite suppl i er
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Australia on the sane day and entered into a binding Charter Party

Agreenment with the ship owner in Gslo on 17.10. 2007. A neeting was
hel d bet ween t he representatives of t he r espondent and
petitioner at Lanjigarh, Orissa on 26.10.2007 and the m nutes of

this nmeeting were signed by them The acceptance of the offer is

acknow edged by the respondent in these m nutes. A formal contract
cont ai ni ng a detail ed arbitration cl ause was al so sent by
respondent to the petitioner on 08.11. 2007 which was accepted by the

petitioner with some changes and returned the same to the respondent

t he same eveni ng. On 09.11. 2007, the petitioner entered into a

formal Bauxite sales Agreenent with R o Tinto of Australia for the

supply of 225000 tonnes of Bauxite. On 12.11.2007, the respondent

requested the petitioner to hold the next consignnent until further

notice. On 13.11.2007, the petitioner inforned the respondent that
it was not possible to postpone the cargo and requested themto sign

t he Pur chase Agr eenent . On 13. 11. 2007 itself, t he ship
rs

nom nated the ship for |oading the material on 28.11.2007
The

petitioner termnated the contract on 16.11. 2007 reserving the right

t he

t he

owne

to claim for danmages. On 18.11. 2007, t he petitioner formally

i nformed the ship owners about the cancellation of the carriage.
On

19. 11. 2007, the ship owners made a claimof 1 million US$ towards

conmerci al settlement and on 30.11.2007, the petitioner informed the

respondent to pay a sumof 1 mllion US$ towards conpensation for

| oss on account of the estimated | oss for five shipnents and 0.8

nmllion towards conpensation for loss of profit and other costs and

expenses for cancellation of the order. The respondent rejected the

claimof the petitioner on damages. On conpensation not being paid,

t he ship owners served a notice on t he petitioner
After

negoti ati ons, a settlenent was arrived at between the ship owners
and the petitioner to pay a |unp-sum of 600,000 US$ to be paid in

t wo i nstal | nents. The petitioner pai d t he anount
t wo

in



install ments on 27.02. 2008 and 31. 03. 2008. (0] 01. 09. 2008
t he

petitioner served a notice of claimcumarbitration on
t he

r espondent to make t he payment i medi ately ot herw se treat
t he

notice for referring the dispute to arbitration as per Cause 29 of
the Purchase Order and informed about nominating M. Shiv Shankar

Bhatt, a retired Judge of the Karnataka H gh Court as the arbitrator

fromtheir side and requested the respondent to nom nate their own

arbitrator within 30 days. On 14.11.2008, the respondent rejected

the arbitration notice stating that there was no concl uded contract

bet ween t he parties. Hence, t he petitioner filed t he pr esent
petition for appointnent of an Arbitrator

4) Accordi ng to t he respondent, as seen from t he count er
af fidavit, there was no concluded contract between the parties and

the parties are still not ad idemin respect of various essentia

features of the transaction. Further the draft contract received

from t he petitioner was yet to be accept ed/ confirmed by t he
respondent. The conmercial offer provided two options of shipnent

lot, nanely, 2 shipnents and 5 shipnents. The only under st andi ng

that had been arrived at between the parties as a result of the

correspondence subsequent to the receipt of the comercial offer

fromthe petitioner was that the transaction would be in respect of

5 shi pnents. Al'l other terms and conditions pivotal and essentia

to the transaction were under negotiation as is evident fromthe

correspondence bet ween the parties. The product specifications

price, inclusions in the contract price, delivery point, insurance,

comencenent and concl usi on dat es of t he contract, transfer of
title, quality check and denurrage are all factors that are at

| arge and renmai n undeci ded. In such a scenario, where the parties

were not in one mnd with respect to any aspect of the transaction,

t he contention of t he petitioner t hat there existed a bi ndi ng



contract between the parties as also a binding arbitration agreenent

is wholly erroneous and ni sl eadi ng. Apart fromthe commercial offer
dated 15.10. 2007, subject matter of the instant proceedings, the

petitioner had sent another commrercial offer on 05.09.2007 bearing

No. TI D/ F/ 194/ 2007 al so for 45000 MIs of Bauxite (of Australian

origin) whi ch of fer had been followed up with a purchase order

executed by and between the parties. While the commercial offer
subject-matter of the instant petition, was being negotiated and the

terns di scussed, a shipnment of Bauxite covered under the previous

comrerci al offer dated 05.09.2007 was recei ved by the respondent at

its plant on or around 12.11.2007. The product was bei ng anal ysed

to determine its utility value for the respondent at its plant.

account of such anal ysi s bei ng conduct ed, t he r espondent

12. 11. 2007 wr ot e to t he petitioner bri ngi ng t he factum of

ongoi ng analysis to its notice and instructed the petitioner to

defer the new shipnments till the analysis was conpleted and the
results obt ai ned with respect to the utility value of the
product . Despite bei ng put on notice by t he r espondent

def erment of shipnent, the petitioner pernitted the nonination of

the Vessel to take place on 13.11.2007. Apart fromthere being no
valid and bi ndi ng contract/arbitration agr eenent bet ween
parties, it is the stand of the respondent that in this petition

the petitioner seeks to comence proceedings to fasten a liability

on to the respondent for which the respondent was not responsible in

any nmanner whatsoever having inforned the petitioner prior to the °
occurrence of the event giving rise to the alleged liability.

5) In the light of the above pl eadings of both the parties

heard M. K. K. Venugopal, |earned senior counsel for the petitioner

and M. C. A Sundaram | earned senior counsel for the respondent.

6) M. K. K Venugopal , | ear ned seni or counsel for t he

petitioner, after taking ne through the sequence of events which
took place on 15.10.2007 and 16. 10. 2007, submitted that the contract

bet ween t he petitioner and t he r espondent st ood concl uded by

on
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acceptance of the offer for five shipments by the respondent at 3.05

p.m on 16.10. 2007. He further contended that the commercial offer
of 16. 10. 2007 was pursuant to the request of the respondent

10. 10. 2007 and on the basis of a similar transaction which had been
concluded in the previous nonth between the parties. By taking ne
t hrough various e-mails exchanged between the parties, he contended

that the charter was entered into a contract by the parties on

17.10. 2007 i.e. the next day. He finally submitted that fromthe
materials it was established beyond doubt that the intention of

parties in case of any dispute between them arising out of the

contract which was concluded on 16.10.2007 at 3.06 p.m shall be

settled through arbitration. On the other hand, M. C. A Sundaram
| earned seni or counsel for the respondent contended that there was

no concl uded contract between the parties and that the agreenent

bet ween the petitioner and the respondent was only in respect of the

6
nunber of shipnments (two or five) and nothing nore. According to

him there is no arbitration agreenent and that clause 6 is vague

and anbi guous. He further contended that even in the |legal notice
dated 01.09. 2008 issued by the petitioner’s counsel, there is no
specific reference to clause 6 of the comrercial offer but nentioned
only clause 29 of the purchase order exchanged between the parties

on 08.11.2007 but the present petition before this Court nentions
both of them He al so pointed out that the Charter Party Agreenent
(CPA) entered into between the petitioner and the ship owner is only
a draft. Further, there were differences in the purchase orders
exchanged between the parties on 08.11.2007 and that it is only a
draft formand prayed for dism ssal of the present petition

7) It is t he cat egori cal claim of t he petitioner t hat
conmercial offer containing an arbitration clause conveyed through
e-mai | dated 15.10.2007 for the supply of bauxite to the respondent
is avalid offer. This offer was to expire by noon the follow ng
day i.e. on 16.10.2007. It is the definite case of the petitioner

that after several exchanges of e-mails and agreeing on the materia



terns of the contract, the respondent conveyed their acceptance of
the offer through e-nmail on 16.10.2007 confirm ng the supply of five
shi pnents of bauxite to be supplied from Australi a-Vi zag/ Kaki nada.
Based on the acceptance by the respondent, it is the claimof the
petitioner that they concluded the deal with the Bauxite supplier in

Australia on 16.10.2007 and entered into a binding Charter Party

Agreenent with the ship owner in Gslo on 17.10.2007. It was al so
poi nt ed out t hat a formal contract cont ai ni ng further detail ed
arbitration clause was al so sent by the respondent to the petitioner
on 08.11.2007 which was accepted with sone ninor changes by the
petitioner in the same evening. Though exchange of e-mails were
admtted by the respondent, it is their specific stand that there
was no concl uded contract and in the absence  of t he samne, t he
petitioner cannot enforce certain obligations reflected in those e-
mails and avail arbitration clause as if the respondent has executed
a formal agreenent. In the light of the controversy and in view of
the fact that copies of e-mails exchanged between the officers of
the petitioner and respondent on various dates which are placed in
the form of annexur es, it is usef ul to refer t he rel evant
correspondence in order to understand their claim
A
Annexure P 1
Shani ka
From Swani nathan G [ swani @ri mexgroup. com
Sent : Tuesday, October 09, 2007 2:37 PM
To: Rajesh Mhata; Swayam M shra
Cc: S R Subramanyam Shani ka
Subj ect: LM Grade Bauxite specs ‘1 (2). Doc

| mportance: High
Attachnents: LM G ade Bauxite specs’1 (2). Doc

Dear Raj esh,

This has a reference to our earlier mails regarding the specs
for the fresh cargoes. After discussions with RTA their comrents
are reproduced.

"Quot e"

W maintain our position that we are not able to accurately
measure reactive silica at our Weipa lab for us to place a
bonus/penalty on and that any rejection criteria on silicais



unr easonabl e. It is for this reason that we are only prepared to
revise our offer on total silica with a Base Grade of 4.5% W are
prepared to increase this bonus/penalty to US$1l.50 per %tota
silica either side the Base G ade. This we believe is a fair
conpensation to Vedanta and is our final offer

Unfortunately we cannot nake this an open ended offer as we
need to fill our shipping slots set aside for these cargoes in
Novenber and Decenber. We have already |ost the Cctober
opportunity. Freight and spot prices for bauxite have all noved up
since we started this negotiation and we are making offers for 2008
cargoes at $4 higher than your offer. Therefore, we have to put a
validity on this until close of business Friday, 12 Cctober after
which this offer will be subject to re-confirnation.

"Unquot e"

We have prepared a revised schedul e of specs which is attached.
This is not yet confirmed with RTA but once you agree to go by this

then we can take up with them Rej ection points are also to be
agreed by them Further the freights have gone up substantially
since we | ast nmade the shipnent. Hence we have to freeze the

quality specs first and then take up with RTA for confirmation and
then get the vessel freight.

Hence we request you to revert urgently before closing today as
this area is all closed from Thursday

Best regards
Swam nat han

Low Monohydrate Grade Bauxite
Typi cal Anal ysis

Par aret er Range Base Bonus/ Penal ty Rej ect i
spec on

Tri hydrat 42-46% 45% M n. Bonus US $0. 50 per Bel ow

e al um na tonne per 41%

(THA) per cent age poi nt

fraction pro-rate
above 45%

Penal ty us$ 0.50

per tonne per
per cent age poi nt
fraction pro-rate
9
bel ow 45%
Penal ty Uus $1.00
per tonne per
per cent age poi nt
fraction pro-rate
bel ow 42%
Monohydra  3-5% 4. 5% Bonus US $0.50 per Above
te Max. tonne per 5.0%
al um na per cent age poi nt
(MHA) fraction pro-rate
bel ow 4. 5%
Penal ty Us$ 0.50
per tonne per
per cent age poi nt
fraction pro-rate
above 4.5%
Tot al 4-6% 4.5% Bonus US $1.50 per N A

Silica Max. tonne per



per cent age poi nt

fraction pro-rata
bel ow 4. 5%

Penal ty us$ 1.50
per tonne per
per cent age poi nt
fraction pro-rata

above 4.5%

B)

Shani ka

From Swayam M shra [swayam m shra@edant a. co. i n]

Sent : Wednesday, Cctober 10, 2007 11:16 AM

To: Swani nathan G

Cc: Raj esh Mohata; Shani ka; SR Subranmanyanm Chi nnmayee Panda; N.
Chel | appa; Hukum Chand Dahiya

Subj ect: Re: LM Grade Bauxite specs ‘1 (2). Doc
Attachnents: LM G ade Bauxite specs’1 (2). Doc

Dear M. Swani nat han,

10
Pl ease find our observation in the attached sheet. Ki ndly give
your confirmation for the sane.

Thanks

Swayam M shra

Conmrer ci al Depart nent

Vedanta Al um nium Ltd., Lanjigarh
Di st: Kal ahandi

Pin: 766027

Oissa

9937251390

0

Shani ka

From Swani nathan G [ swam @ri mexgroup. conj

Sent : Wednesday, Cctober 10, 2007 1:30 PM

To: Swayam M shra

Cc: Raj esh Mhata; Shani ka; SR Subranmanyam Chi nmayee Panda; N.
Chel | appa; Hukum Chand Dahiya

Subj ect: Re: LM Grade Bauxite specs ‘1 (2). Doc
| mportance: High

Dear Swayam

We reviewed the reply below and this not acceptable to RTA or

by oursel ves.

We are unable to inprove on the proposal given fromour side
which itself needs to be ratified by RTA

Pl ease also keep in mind the tine imt and we need to have
time for obtaining freights which is the nost difficult aspect in
the present narket.

Your final reply may be given to us before close of office
hour s today.

Regar ds
Swami

D)

Shani ka

From Swayam M shra [swayam m shra@edant a. co. i n]
Sent : Wednesday, Cctober 10, 2007 7:17 PM



To: Swami nat han G
Cc: Chi nmayee Panda; Hukum Chand Dahiya N. Chel | appa; Raj esh Mbhat a;
Shani ka; SR Subramanyam
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Subj ect: Re: LM Gade Bauxite specs ‘1 (2). Doc
Dear M. Swarmi nat han,

Pl ease send your rates at your proposed quality paraneters on
FOB basis and on CIF basis, separately.

We woul d al so be interested to have separate rates for 2
shi pnents and for the conplete offer of 2 Lac M.

Thanks

Swayam M shra

Conmrer ci al Depart nent

Vedanta Al umi nium Ltd. Lanjigarh
Di stt: Kal ahandi

Pin: 766 027

Oissa
E)
Annexure P-2
Shani ka
From Swami nathan G [swani @ri mexgroup. com
Sent : Monday, Cctober 15, 2007 4:46 PM

To: Rajesh Mhata; Swayam M shra
Cc: S R Subramanyam Shani ka

| mportance: High
Attachnents: O fer for Mno Bxt.Pdf

Dear Rajeshji,

Pl ease find attached our offer for the two options as desired
by you. Pl ease note the validity of the offer until 1200 IST
tonmorrow. Freights are going up continuously and have junped since
we | ast gave you the offer. A qui ck decision will be hel pful
otherwise we nmay |lose this freight offer too.

Awai ting an early response.

Best regards

G Swami nat han

General Manager

Trinex |nternational

P. O Box 17056

Dubai - U. A E.

Tel : 971- 4-8835544 Ext. 209
Fax: -971-4-8836410

Mob: - 971- 50- 6455819
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TRI MEX
The M neral People
COWERCI AL OFFER
Conpany: Ms Vedanta Alunmina Ltd. Ofer No: TID F 223/2007

Lanjigarh Date: Cctober 15, 2007
Kind Attn: M. Raj esh Mohata Valid Until: Cctober 16,
General Manager (Commerci al) 2007 1200 noon I ST

Pr oduct Quantity Price per Delivery Paynent
Descriptio t onne Terns Terns
n*

Low OPTI ON 1 US$93.50 CIF Free Qut Irrevocable
Monohydr at (2) pmt (US Vi sakhapat nam L/ c

for

e G ade Shi pnents Dol I ars . I ndi a (C 100% nvoi ce



Bauxite of 45,000 N nety cl ause Cargo value to be
(Australia m +/- 10% Three and cover est abl i shed
n Oigin) at Cent s 30 days
Shi pper’s Fifty bef ore each
Option onl y) shi pnent
OPTION 1| -92.5%
(5) payabl e at
Shi pnent s si ght
of 45, 000 -7.5%
m +/- 10% payabl e
at within 30
Shi pper’ s days after
option compl eti on
of
di schar ge

*Pl ease see attached Annexure | for detailed product specifications

Shi pnent Di schar ge Di scharg Denur r age/ Desp Shi pnent
Lot port e rate .
OPTI ON | (Non G| 8000nt US$ 75, 000 per OPTI ON
(2) Mbor i ng at PD day pro rata In Nov.
Shi pnent Vi sakhapat nam  SHI NC. Hal f Despatch & Dec.
S , I'ndia) NOR 2007
OPTI ON ATDN
Il SHI NC OPTI ON
(5) W BON, Il
Shi pnent W PON, Fr om
s WCCON Nov. 07
W FPON to March
12 hrs 08.
turntime
usc Any
time
used to
count
Addi tional | nformation/ Conments:
Vessel details (all about): age-Not over 25 years, 4 x 20 nt gears,
8-10 cbm grabs
Draft: buyers to guarantee draft of 12 nmrs, at discharge port
Quantity: Draft survey at discharge port by nutually agree
i ndependent surveyor wll be final
Quality: Invoice for initial paynent as per Producer’s Quality
Certificate Bal ance 7.5% paynent will be based on anal ysis done by
| ndependent surveyor
Bonus/ Penal ty: As per Annexure
Wher ever applicabl e any charges payabl e at di scharge port (custom
duty, taxes etc.) other than our stated sales conditions will be to
buyers account.
14

Conditions of sale- all sales are concluded on the follow ng terns,
unl ess varied by witten agreenents between us. Neither our agents
nor our associ ated conpani es are authorized to vary these terns.

13



1. W shall not be liable by reason of any defect (including non-
conformty with specification or sanple) unless we receive witten
notice of the defect within 15 days of delivery. Qur liability in
that event will be limted to product rel ated conpensation after

di scussi ons and suitable joint anal ysis wherever applicable. In
case of joint analysis being agreed upon for confirning the product
quality/penalty determination, the above should be arranged by the
buyer within 30 days of product delivery to the custoner.

2. W shall have no liability under this contract or by reason of
any representation, warranty or duty for any direct, indirect,
speci al or consequential |oss or danmage, costs or expenses arising
out of the conposition, supply, packagi ng, handling or use of
products.

3. Unl ess stated otherwi se, products are sold strictly to the

of fered sale condition and paynents are due on the dates as
appl i cabl e.

4. Prices are valid upto 1200 hrs I ST 16.10. 2007 unl ess wi t hdrawn
by notice fromus during that period.

5. Interest may be charged on overdue anount wherever applicable as
per our terns mentioned in comercial/paynent invoice.

6. This contract is governed by Indian Law & Arbitration in Minba
courts.

For Trimex International FZE

Name: G Swani nat han

(computerized of fer-Si gnature not required)

TRI MEX | NTERNATI ONAL FZE

P. O BOX 17056,

Jabel Ali,

Dubai, UAl

Tel : 971- 4-8835544

Fax: -971-4- 8836410

Tel ex: (893) 47804

Email Trinmex@mratesnet. ac.
WWW. t ri mexgr oup. com

F)
Annexure P-3
Shani ka
From Swayam M shra [swayam m shra@edant a. co. i n]
Sent : Monday, Cctober 15, 2007 5:34 PM

To: Swani nathan G
Cc: Raj esh Mdhata; Shani ka; SR Subranmanyany Chi nmayee Panda

Subject: Ofer for inported Bauxite
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Dear M. Swani nat han,
We have the follow ng observations related to your offer
1. Bonus/Penalty Clause for THA: Penalty US $ 1.00 per tonne per
percentage point fraction pro-rata bel ow 42%
2. Rejection Criteria for Total Silica: Since the range is
between (4-6%, so rejection will be for Total Silica > 6%
3. Please let us have the FOB rates as well
4. As you are stating that the freight market is expected to go
up in the com ng nonths, so the rate for the supply of 2
shi pnents should be I ess than the present rate quoted by you
for 5 rates.
Looking forward for your positive response.
Swayam M shra
Commer ci al Depart nent
Vedanta Al um nium Ltd. Lanjigarh
D stt: Kal ahandi
Pin: 766 027
Oi ssa Shani ka

©)
From Swami nathan G [swani @ri mexgroup. com



Sent : Monday, Cctober 15, 2007 6: 04 PM

To: swayam m shra@edanta. co.in

Cc: Raj esh. nohat a@edant a. co. i n; Shani ka; SR Subramanyam
Chi nmayeePanda@edant a. co.in

Subject: Re: Ofer for inported bauxite
Dear Swayam

THA penalty rate is as agreed/ratified by RTA

Silica rejection cls not agreed by RTA. Gven at our risk but
we cannot nmake it coincide with naxmof range as it is too risky for
us. In fact, we also refused rejn cls but M. SRS argued on this
and persuaded us to put it in for your confort.

We only sell CN F basis.

Freight rates presently are even nore firmthan next year. But
overall we have this package from shi p owners.

Trust this clarifies.

Best regards

Swarri
H) . .
From Swayam M shra [ swayam mi shra@edant a. co. i n]
Sent : Tuesday, October 16, 2007 11:28 AM
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To: Swani nathan G
Cc: Chi nmayeePanda@edant a. co. i n; Raj esh. nohat a@edant a. co. i n;
Shani ka; SR Subr amanyam

Subject: Re: Ofer for inported bauxite
Dear M. Swami nat han,

As assured by M. SRS that the material is honbgeneous in
nature, and |looking at the result of the present shipnent, we do not
think that keeping a rejection linmt at 6%is a risk for you.

Pl ease |l et us have the cost break-up (Material +Coast al
Freight). We would also Iike to have a rate for CIF Kaki nada port.

Thanks

Swayam M shra

Commer ci al Depart nent

Vedanta Al um nium Ltd. Lanjigarh
Di stt: Kal ahandi

Pin: 766 027

Oissa

1)

Shani ka

From Swami nathan G [swani @ri mexgroup. com
Sent : Tuesday, October 16, 2007 11:48 AM

To: Raj esh. Mbhat a@edanta. co.in; Swayam M shra
Cc: S R Subramanyam Shani ka

Subject: Ofer for bauxite
| mportance: High

Ur gent
Dear Swayam
The tine has just expired. We still have a little nore than
1 hour before our offer from Omers expires. Hence we can extend

this by another 1 hour which is 1300 hrs | ST today.

Pl ease | et us know your decision either way as we would |ike
to keep all parties informed in tine about the devel opnents.

Regar ds
Swarri
J)



Shani ka

From Swani nathan G [ swani @ri mexgroup. com
Sent : Tuesday, OCctober 16, 2007 11:54 AM
To: Swayam M shra
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Cc: Chi nmayeePanda@edant a. co. i n; Rajesh. nbhata@edanta. co.in
S R Subramanyam Shani ka
Subject: O fer for inported bauxite
Swayam
Where will you discharge and store in Kakinada port? Is it

perm ssible to take it to Berth and if so what is the draft you can
guar ant ee?

If it is anchorage, it is heavily congested and al so you
cannot achi eve the discharge rate of even 4000t per day. Freight

will shoot up and it will be unworkabl e.

Regar ds

Swam

N

Shani ka

From Swayam M shra [swayam m shra@edant a. co. i n]

Sent : Tuesday, October 16, 2007 1:38 PM

To: Swani nat han G

Cc: Chi nmayeePanda@edant a. co. i n; Raj esh. nohat a@edant a. co. i n;

Shani ka; S R Subramanyam Sari ka Slngh

Subject: O fer for inported bauxite
Dear M. Swam nat han,

The Denurrage rate should be decreased and nmade as per | ast
shi pnent. Pl ease negotiate the same with the Vessel Oaners. Either
reduce the freight rate or the denurrage rate.

Kindly confirmat the earliest.

Swayam M shra

Conmrer ci al Depart nent

Vedanta Al um nium Ltd. Lanjigarh
Di stt: Kal ahandi

Pin: 766 027

Oissa

L)
Shani ka
From Shani ka[ shani @ri nexgr oup. coni
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Sent : Tuesday, October 16, 2007 2:01 PM
To: ‘ Swayam M shra’ Swam nat han G
Cc: Chi nmayeePanda@edant a. co. i n; Raj esh. nbhat a@edant a. co. i n; S
Subramanyany Sari ka Singh

Subject: RE: Ofer for inported Bauxite
Dear M. Swayam

As confirmed by M. Swanmi nathan the Demurrage rate is US$
69, 000 per day. This is the offer given by owners and cannot be
reduced any further.

Regar ds
Shani ka Peiris
Assi st ant Manager - Comrmer ci al



TRI MEX | NIl TERNATI ONAL FZE

P. 0. BOX 17056,

Dubai, UAl

Tel : 971- 4- 8835544, Ext. 208

Fax:-971-4-8836410
971-6522083

M

Shani ka

From Swayam M shra [swayam m shra@edant a. co. i n]
Sent : Tuesday, COctober 16, 2007 2:41 PM

To: shani @ri mexgroup. com

‘S R Subramanyani; ‘Swani nathan G
Cc: Chi nmayeePanda@edant a. co. i n; Raj esh. nohat a@edant a. co. i n;
Sari ka Si ngh

Subj ect: Re: Ofer for inported bauxite

Dear Swani nat han,

We confirmthe order for 5 shipnments as per our |ast
di scussions. At the sane tinme we would Iike to have a termi nation
clause after 2 shipnents.

Thanks

Swayam M shra

Conmer ci al Depart nent

Vedanta Al um nium Ltd. Lanjigarh
Di stt: Kal ahandi

Pin: 766 027
i ssa
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N)

From Swayam M shra [swayam m shra@edant a. co. i n]

Sent : Tuesday, October 16, 2007 3:06 PM

To: Swami nat han G

Cc: Chi nmayeePanda@edant a. co. i n; Raj esh. nohat a@edant a. co. i n;
sari ka. si ngh@edanta. co.in; Shanika; S.R Subramanyam T. Prasanna
Kumar Patro; N. Chel |l appa

Subject: Re: Ofer for inported bauxite

Dear Swami nat han
We confirmthe deal for 5 shipnents.

Thanks

Swayam M shra

Conmrer ci al Depart nent

Vedanta Al um nium Ltd. Lanjigarh
Di stt: Kal ahandi

Pin: 766 027

Oissa

0

Shani ka

From Swani nathan G [swan @ri nexgroup. com
Sent : Tuesday, October 16, 2007 3:49 PM
To: swayam m shra@edanta. co.in

Cc: Chi nmayeePanda@edant a. co. i n; Raj esh. nohat a@edant a. co. i n;
sari ka. si ngh@edanta.co.in Shani ka; SR Subr amanyam t pk
Patro@edanta.co.in; n. chell appa@edanta.co.in

Subject: Re: Ofer for inported bauxite

Dear Swayam



Thanks for the confirmation just in time to go to Omers

Regar ds
Swam

P)

Shani ka

From Swami nathan G [swani @ri mexgroup. com
Sent : Tuesday, October 16, 2007 3:57 PM

To: Shaun.Barry@@onalco.riotinto?gonlaw
Chandr a. Chandr ashekhar @i oti nt 0. com au

Cc: Shani ka

Subj ect: 200K Bauxite for Vedanta

Dear Shaun

Deal is through for 5 Shipnents.

Shal | give you shipping schedul e agreed with owners and details by
t onor r ow.

Speci al word of appreciation to the RTA teamled by Mark for the
support and patience in putting this thru. It’'s like carrying coa
to Newcastl e!!

Thanks & Regards

Swarni

Q
Shani ka

From Swani nathan G [ swani @ri mexgroup. com

Sent : Wednesday, Cctober 17, 2007 11:12 AM

To: swayam m shra@edant a. co.in

Cc: Chi nmayeePanda@edanta. co.in

Raj esh. nrohat a@edant a. co. i n; Shani ka; SR Subr amanyam
Suvendu. sahoo@edant a. co.in

Subj ect: Re: Inactive Role of Agent.

Dear Swayam

Smal | check n revert and advi se them suitably.

Meanti me pl ease send draft agreenent.

Regar ds
Swamni

———————— Origi nal Message-------
From Swayam M shraswayam m shra@edanta. co.in
To: Swani nathan G
Cc: Chi nnayeePanda@edant a. co. i n; <Chi nmayeePanda@edant a. co. i n>
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Raj esh. nohat a@edant a. co. i n; <Raj esh. nohat a@edanta. co.in; > Shani ka;

SR Subramanyam Suvendu. Sekhar Sahoo Suvendu. Sahoo@edant a. co.in

Sent: Wed Cct 17 10:56:43 2007



Subj ect: Inactive role of Agent
Dear M. Swam nat han,

On one hand where we are going to do 5 future shipnents of inported
bauxite, it is sad to notice that your agent at Vizag port is not
taki ng enough initiative to handle the first shipnment even!!!

Wil e our stevedores and representatives are constantly foll owi ng up
with the port authorities to grant us a berth, your agent is being
too noncommittal. Pl ease advice your agent to play a nore active
role in the whol e process.

Thanks

Swayam M shra

Conmer ci al Depart nent

Vedanta Al um nium Ltd. Lanjigarh
Di stt: Kal ahandi

Pin: 766 027

Oissa

R)

Shani ka

From Swani nathan G [ swani @ri mexgroup. com
Sent : Sat urday, Cctober 20, 2007 09: 08 AM
To: swayam m shra@edant a. co.in

Cc: Shani ka; SR Subr amanyam

Subj ect: Contract for bauxite shipnments
| mportance: High

Dear Swayam

As per the agreenents with Omers the following is the schedul e of
shi pnent s:
1) Laycan agreed with owners:
Novenber 2007- 15t h/30th
Decenber 2007- Suggested 5th/20th (to be agreed)
January 2008- 15t h/ 30th
February 2088-14t h/28th
Mar ch 2008- 15t h/ 30t h
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In view of this, we need to quickly conplete the execution of
agreenent and establishing of L/c as discussed on Thursday. I am
awaiting the draft agreenment so that we can nove forward. Al so

pl ease confirmif you have surrendered the Original B/L for the
present consignnent to Master as vessel is likely to finish soon.
Mat t er nost urgent.

Regar ds,
Swam
Annexure P-4
VAL SITE, Lanjigarh
M nutes of the Meeting

M s Vedanta Al umi nium Linited M s Timex G oup
M. Raj esh Mbhat a M. G Swam nat han
M. Venkat Rao M. S.R Subramani am
M. Swayam M shra
M. N. Chel | appa
Ms. Sari ka Si ngh

*The Agenda of the neeting was:

1. Supply of Bauxite from Katni

2. Supply of Bauxite from Cujar at
3. Inported Bauxite from Australia



Bauxite from Kat ni

1. Trimex will give its conmmrercial offer within 20th Nov. 2007 to
VAL.

Bauxite from Quj ar at
1. VAL has asked Trimex to re-work the offer to provide a supply

schedule till March 30th, 2008 against Trinmex s deadline of
June 2008.

2. The rate of fered by Trinmex is Rs. 1250 PMIr (FOB)
Okha/ Por bander) . VAL has asked for a decrease in rates.

Trimex will provide its final offer by 29.10.2007.
3. For the existing contract of supply of 10000 MI of bauxite
t hrough rakes, further nmovenments will ensue after the due
di scussi ons. For the punitive charges |evied by railways
agai nst the 1st Rake noved from Ckha, Trinmex has been advi sed
to take up the issue with the Railways officials at Ckha.
| nported Bauxite from Australia
1. For the shiprments under the proposed new contract of 2
Lacs MI. Trimex requested to clearly nmention the foll owi ng cl auses:
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i) As per Trinmex offer No. TID/ F/ 223/2007 dated 15th Cctober 2007
and accepted by VAL, the price is on ClF-FO basis. As per Tri mex

under such a situation the berthing responsibility should be with
VAL.

ii) A copy of base Charter Party Agreement and fixture terns shall
be provided by Trinmex, which should be deemed incorporated in the
Pur chase agreenent.

iii) The Discharge rate agreed should be clearly nentioned in the
Purchase agreenent.

2. VAL will confirmon the feasibility of discharging the cargo
at Kaki nada port and accordingly TRIMEX will discuss with the
Vessel Owners.

3. For the dermurrage incurred in the shipment of MV Nena C vide
Order No. VAL/ OPRN 526 dated 10.09.07, Trinmex clains that the
same is on VAL's account as the agreenment was on ClF-

Vi sakhapat nam basis. VAL will give its opinion on the sane.

4. Trimex has asked to finalise on the new contract and the

demurrage by end of office hours on 30.10.2007.

Sd/ - Sd/ -
(Raj esh Mohat a) (G Swam nat han)

Sd/ - Sd/ -
(N. Chell apa) (SR Subr amani am

Sd/ -

(Venkat Rao)

Sd/ -
(Sari ka Si ngh)

Sd/ -

(Swayam M shr a)
S)
Annexure P-5

Swam nat han G

From Swani nathan G

Sent : Tuesday, October 30, 2007 12:23 PM

To: ‘ Swayam M shra’; Raj esh. Mohat a@edanta. co.in

Cc: SR Subramanyam Shani ka; Chi nmayeePanda@edanta. co.in
Subj ect: FW BULKHANDI NG TBN TRI MEX- VEEI PA/ VI JZAG
Dear Swayam

Wth reference to our discussions, please find the fixture terns for
the new contract. We are getting the draft CP for this COA and



hence we shall send that shortly instead of the base CP as it wll
contain all amendnents for this business. W are expecting this any
time today from Omner.

24
Regar ds

Swamni

T
Annexure P-6
Srs
From Shani ka (shani @ri mexgroup. com
Sent: Friday, Novenber 02, 2007 6:40 PM
To: ‘' Swayam M shra’
CC. ‘SR Subramanyani ; Raj esh. Mohat a@edanta. co.in

Subject: Draft CP for 5 x 45000 nmt LM Bauxite
Attachnments: LM Bxt COA PC. pdf; LM Bxt COA RC. doc

Attn: M. Swayam M shra

Copy of draft C/ P just received fromowners is attached. It is very
likely that Omners will nominate the perform ng vessel for the
first shipment in Novenber 2007. Hence, we request you to expedite
finalization of contract and L/c so as to avoid any del ays.

Rgar ds

Shani ka Peri s

Assi st ant Manager - Comrmer ci al

TRI MEX | NTERNATI ONAL

P. 0 BOX 17056,

Dubai, UAE

Tel : 971- 4- 8835544 Ext. 208
Fax:-971-4-8836410, 971-5-6522083

U)

Shani ka

From Swani nathan G [swani @ri mexgroup. com

Sent : Wednesday, Novenber 07, 2007, 08:45 AM

To: Swayam M shra

Cc: Chi nmayeePanda@edanta. co.in

Raj esh. nohat a@edant a. co. i n; Shani ka, S R Subrananyam
Venkat eshwar Rao; KS Bal a

Subj ect: Re: Inmport Consginment (2 |acs)
| mportance: High
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Top Priority/ Myst Urgent

Dear Swayam

At the outset wish you all a very Happy D wali.

W got a feed back fromowners late |ast night that they wll
| ook at your request on arrival draft at 11.5 nts and Kaki nada port
on a case basis at the tine of each nom nation w thout Cuarantee.
This is due to the reason they are not sure what kind of vessel wll
be in position in that area.

Meanwhi | e, as already nmentioned | et us proceed with contract
and L/c as we are left with bare minimumtine before Owmer wll
nom nate a vessel for the first laycan starting 15-30 Nov anytime



from tonorrow. We have to establish our L/c on RTA and this is
al ready overdue.

We shoul d have too nuch pressure at last minute and could result in
demurrage at | oadport as holidays are on fromtonorrow in Mddle
East and | ndi a.

Pl ease rush the agreenent for signature
Best Regards
Swari

V)
Shani ka

From Shani ka [shani @ri mexgroup. conj

Sent : Wednesday, Novenber 07, 2007, 11:20 AM

To: Swayam M shra

Cc: Chi nmayeePanda@edanta. co.in

Raj esh. nohat a@edant a. co.in; S R Subramanyam ‘ Swani nathan G

Subj ect: Agreenent for 5 x 45, 000 nt LM Bauxite
| nportance: High
Ur gent

Attn: M. Swayam M shra

We have just received feed back from Omers. On 11.5 neters Draft
they have indicated an increase of US$3.5 pnt which will nake the
price US$97.00 pnt CIF Free Qut kakinada if you were to have an
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option additionally for Kaki nada. The following terns woul d be
appl i cabl e:

Di scharge port to be declared before vessels arrival at |oad

port.
- Discharge basis Kaki nada "One Safe Berth"
Al'l other discharge port terns etc., will be the sane. You nmay

introduce this into the Contract as an additional clause and prepare
draft urgently and sent it to us.

Regar ds
Shani ka Peiris
Assi st ant Manager - Comrmer ci al

Shani ka

W

From Swayam M shra [swayam m shra@edant a. co. i n]

Sent : Thur sday, Novenber 08, 2007 12:28 PM

To: shani @ri nmexgroup. com

Cc: Chi nmayeePanda@edant a. co. i n; Raj esh. nohat a@edant a. co. i n;

Sa}ika Singh; S.R Subramanyam °‘ Swam nathan G ; Venkateshwar Rao;
N. Chel | appa

Subj ect: Option on Draft and Port
Dear Shani ka,

Pl ease confirmif the increase in rate is due to the decrease
in draft or change in port.

Thanks

Swayam M shra

Commer ci al Depart nent

Vedanta Al um nium Ltd. Lanjigarh
Di stt: Kal ahandi



Pin: 766 027
i ssa

X)
Annexure P-8

From Swayam M shra [swayam mi shra@edant a. co.in]
Sent: Thursday, Novenber 08, 2007 2:28 PM
To: Swami nat han G

Cc: Raj esh. nohat a@edant a. co.in; Shanika; S.R Subramanyam 2! N.
Chel | appa; Sarika Singh; Chinmayee Panda; Venkat eshwar Rao;

Subj ect: Draft Contract for Inport Bauxite---5 shipnments

Attachnments: Trinmex-inported-5 shipnents 1.doc

Dear M. Swani nat han,

Pl ease find attached the draft contract.

Thanks

Swayam M shra

Commer ci al Depart nent

PO NO VAL/ OPRN 719 Dat e- 08. 11. 2007

PURCHASE ORDER

Ms Trinmex |International FZE
Dubai

Sub: Purchase Order for supply of Low Monohydrate G ade Bauxite

Ref: O fer No. TID/ F/223/2007, Dated 15.10.2007 and our subsequent
di scussi ons held there on.

Dear Sir,

Wth reference to the above of fer and subsequent di scussions
we had with you, we are pleased to place this Purchase Order on you
for supply of 225000 +/- 10% MI Low Monohydrate Grade Bauxite as per
the following terms and conditions...........

..... Definition of Term

29. Arbitration

The Parties hereto shall endeavour to settle all disputes and
differences relating to and/or arising out of the Contract am cably.
In the event of the Parties failing to resolve any dispute anmicably
the same shall be referred to Arbitration in accordance with the
Arbitration and Conciliation Act 1996, as is prevalent in India.
Each Party shall be entitled to nominate an Arbitrator and the two
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Arbitrators so nom nated shall jointly nonminate a third presiding
Arbitrator. The Arbitrators shall give a reasoned award.

The place of arbitration shall be Minbai, Mharashtra in accordance
with I ndian Law and the | anguage of the arbitration shall be



Engl i sh.

The Parties further agree that any arbitration award shall be fina
and bi ndi ng upon both the Parti es.

The Parties hereto agree that the Seller shall be obliged to carry
out its obligations under the Contract even in the event a dispute
is referred to Arbitration

30. Governing Law

This Contract shall be construed in accordance with and governed by
the laws of Indian and in the event of any litigation the Courts in
Munbai shal |l have exclusive jurisdiction.

This order is being issued in duplicate. You are requested to send
the duplicate copy duly signed as a token of acceptance of the terns
and conditions.

Thanki ng you

Yours faithfully
For Vedanta Alunmina Limted

Raj esh Mbohat a
GVt Conmrer ci a

AR)
Re: Draft Contract

SHANI KA

From Swani nathan G [ swani @ri mexgroup. com

Sent: Thursday, Novenber 08, 2007 6:29 PM

To: swayam mi shra@edanta. co.in

Cc: SR Subr amanyam Shani ka; Raj esh. Mbhat a@edant a. co. i n;
Chi nmayee. Panda@edanta. co.in

Subj ect : Re: Draft Contract

In final stage
Shal | send very soon
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Regar ds

AB)
Annexure P-10

SHANI KA

From Swani nathan G [swan @ri nexgroup. com

Sent: Thursday, Novenber 08, 2007 7:30 PM

To: Swayam M shra

Cc: Raj esh. Mohat a@edant a. co. i n; Chi nmayee. Panda@edant a. co.in; SR
Subr amanyam Shani ka,; n. chel | appa@edant a. co. i n;
sari ka. si ngh@edant a. co. i n; Venkat eshwar Rao

Subj ect: Trinex-lnported 5 shipnents 1.doc

| mportance : High

Attachnents: Trinmex-lnported 5 shipnents 1.doc
Dear Swayam

Pl ease find the draft contract with clarification on various points
as discussed in neetings and on phone today.

Pl ease confirmthe sane in order.



Best regards
Swami .

AC)

Annexure P-12
From Rajesh Mhata [nmail to: Rajesh. Mohata@edant a. co. i n]
Sent: Mnday, Novenber 12, 2007 2:18 PM
To: Swami nat han G Shani ka; SR Subramanyam
Cc: Venkat eshwar Rao; Swayam M shra; Unmesh Mehta

Subj ect : Trinmex |International

Dear M. Swarmi nat han,

We have recently received bauxite fromfirst inport
congi snnent at Plant. Qur operation teamis in process to find out
recovery and value addition for using this bauxite in actual plant
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condition. This may take sone tine. In view of this we nmay have to
hol d procurenent for the next consignnent.

We request you to put on hold the next consignnment till
further advise.

Regar ds

Raj esh Mbhat a
Vedanta Al um ni um Ltd.

Mobil e +91 99372 51229
(Pl ease note with i medi ate ef f ect our company nane changed
"Vedanta Al umi niumLtd.")

AD)

SHANI KA

From Swani nathan G [swanm @ri nexgroup. com

Sent: Monday, Novenber 12, 2007 3:20 PM

To: Raj esh Mohata

Cc: Venkat eshwar Rao; Swayam M shra; Unesh Meht a; Shani ka;
Subr amanyam

Subj ect: Re: Trinex International
| nportance : High

Dear M. Rajesh,

This is a bit shocking at this juncture as vessel nom nation
is due fromthe Owers any tinme now agai nst the COA.

First, we have to go themurgently and ask themto defer the
first vessel by 15 days until 1st Decenber as proposed by you on
phone. In that case there will be two vessels in Decenber subject
to RTA agreenment. There might be clains fromthem But before we
talk to themwe need VAL's confirmation that any clains from Omers
for the delay or cancellation of any or all shipnent(s) under this
contract will be fully guaranteed to us and that VAL will pay the
amount wi t hout denur.

Matter urgent as we have to act fast before Omers noninate
any vessel .

As far as RTA is concerned we shall take-up and hope they
will agree to a revised schedule as they are fully booked for
Decenber and thereafter this will have also to be agreed with
Owners.

Pl ease respond by return mail for us to talk to RTA/ Omers.

to

SR
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We shall try and do our best but before that we need VAL's
clear confirmation on above.
Regar ds

Swarmi

Fromthe nmaterials placed, it has to be ascertai ned whether there

exists a valid contract with the arbitration cl ause. It is relevant
to note that on 15.10.2007 at 4.26 p.m the petitioner subnitted

comercial offer wherein clause 6 contains arbitration clause i.e.

"this contract is governed by Indian |law and arbitration in Minbai

courts". At 5.34 p.m though respondents offered their comments, as

rightly pointed out by M. K K. Venugopal, no comments were nade in

respect of ‘arbitration clause’. It is further seen that at 6.04
p. m t he petitioner sent a reply to t he comrent s made by t he
respondent. Again on 16.10. 2007, at 11.28 a.m though respondents

suggested certain additional information on the offer note, here

again no suggestion was made with regard to arbitration cl ause. At
11.48 a.m the petitioner sent an e-mail extending validity of the

of fer by anot her one hour. At 01.38 p.m, the respondent nade

certain suggestions on the denurrage asking the petitioner to either

reduce the freight rate or the denurrage rate. On the sane day at
02.01 p.m, the petitioner sent a reply on the demurrage stating

that the rates cannot be reduced any further. At 02.41 p.m, the

respondent inforned the petitioner that they would |ike to have a

term nation cl ause after t wo shi pment s. At 03. 06 p. m, t he
32

petitioner sent a mai | stating that "no owner wll accept

this
condi tion. Respondent may accept two or five quickly". At 03.0
6
p. m t he r espondent accepted the offer for five shipnents.

In

response to t he same at 03.49 p.m, the petitioner thanked

t he

respondent for acceptance and conveyed that it was "just in tine" to
go to the ship owners. At 03.57 p.m the petitioner finalized the

contract with the bauxite supplier in Australi a. Apart fromthe



above minute to mnute correspondences exchanged between the parties

regardi ng of fer and accept ance, as rightly poi nt ed out by
M.

Venugopal the offer of 15.10.2007 contains all essential ingredients

for a valid acceptance by the respondents nanely, 1). Ofer Validity

period 2) Product Description 3) Quantity 4) Price per tonne 5)

Delivery Terms (CIF) 6) Paynment Terms (Irrevocable L/C) 7) Shipnent

Lots 8) Discharge Port 9) Discharge Rate with internationa

shi ppi ng acronyns 10) Denurrage Rate 11) Period of Shipnent 12)

Vessel Details 13) Dr af t (Port/Berth Capacity correspondi ng
to
hei ght of car go) 14) Stipul ati ons as to Sur vey by | ndependent
Surveyors 15) Quality benchmar k 16) Bonus/ Penal ty Rat es &
17)

Applicable Laws (I ndian Law) and Arbitration

The m nut e to m nut e correspondence exchanged bet ween
t he

parties, all the conditions prescribed which had been | aid down,
awar eness of urgency of accepting the offer w thout any further
delay to avoid variation in the freight or other factors, coupled

with the e-mail sent on 16.10.2007 at 3.06 p.m under the subject
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"re: offer for inported bauxite" stated in unequivocal terns, i.e.
"we confirmthe deal for five shipnments”, would clearly go to show
that after understanding all the details and the confirmation by the
respondent, the petitioner sent a reply stating that "thanks for the
confirmation, just in time to go to the ship owners”. Al'l the ab
ove
details clearly establish t hat bot h t he parties wer e awa
re of
vari ous condi tions and under st ood t he terns and f
inally
the charter was entered into a contract by the part
es on
17.10. 2007.
8) M. C. A Sundaram | earned senior counsel for the respondent

taking me through the same emnmil s/ correspondence subnmitted that such

cl auses bei ng uncl ear and anbi guous, cannot be permitted to stand on



its own footing SO as to deprive t he r espondent of
valid

def ence. He also reiterated that in the absence of a concluded and

bi ndi ng contract bet ween t he parties, t he arbitration
cl ause

contained in draft agreenent cannot be relied on by the petitioner

He further pointed out that the arbitration clause as contained in

t he comrer ci al of fer suffers from Vi ce of bei ng uncl ear

and
anbi guous and, therefore, is not capable of being enforced.

9) In the light of the details which have been extracted in the

earlier par agr aphs, I am unabl e to accept t he st and

f t he

respondent. It is clear that if the intention of the parties was to

arbitrate any di spute whi ch ar ose in rel ation to t he

er of

15. 10. 2007 and the acceptance of 16.10.2007, the dispute is to be

settled through arbitration. Once the contract is concluded orally
or inwiting, the mere fact that a formal contract has to be

prepared and initialed by the parties would not affect either the

of f
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accept ance of t he contract o) ent ered into or i npl ement ati on

thereof, even if the formal contract has never been initial ed.
10) The acceptance conveyed by the respondent, which has already
been extracted supra, satisfies the requirenents of Section 4 of the
I ndi an Contract Act 1872. Section 4 reads as under
" Comuni cati on when conpl et e-
The conmuni cation of an acceptance is conplete.... as
agai nst the acceptor, when it cones to the know edge

of the proposer.”

As rightly poi nt ed out by t he | ear ned seni or counse
t he

petitioner, when M. Swani nat han of Trinmex opened the enmil of M.

Swayam M shra of Vedanta at 3:06 PMon 16.10.2007, it cane to his

for

know edge that an irrevocable contract was concl uded. Apart from

this, the mandate of Section 7 of the Indian Contract Act stipulated
that an acceptance nust be absol ute and unconditional has al so been

fulfilled. It is true that in the first acceptance conveyed by the



respondent contained a rider, nanely, cancellation after 2 shipments
whi ch nade acceptance conditional . However, taking note of the said

condi tion, t he petitioner requested t he r espondent to convey
an

uncondi ti onal acceptance which was readily done through his emil

sent at 3: 06 PM W th t he wor ds "we confirm t he deal f
or 5

shi pmrent s", whi ch is uncondi ti onal and unqual i fi ed. As right
ly

poi nted out by the |l earned senior counsel for the petitioner, the

respondent was wholly aware of the fact that its agreenent with the >
petitioner was interconnected with the ship owner. I n other words,

once the offer of t he petitioner was accepted followi ng a very
strict time schedul e, t he r espondent coul d not escape from the

obligations that flowed from such an action

11) The Court of Appeal in the case of Pagnan SPA vs. Feed Products

Ltd., [1987] Vol. 2, Lloyd s Law Reports 619 observed as foll ows:
"It is sonetines said that the parties nust agree on the

essential terns and that it is only matters of detai
whi ch can be |left over. This nay be m sl eading, since the

word ‘essential’ in that context is anbi guous. I f by
‘essential’ one nmeans a termw t hout which the contract
cannot be enforced then the statenment is true: the | aw

cannot enforce an inconplete contract. If by ‘essential
one neans a term which the parties have agreed to be
essential for the formation of a binding contract, then
the statenment is tautologous. If by ‘essential’ one nmeans
only a termwhich the Court regards as inportant as
opposed to a termwhich the Court regards as |ess
important or a natter of detail, the statement is untrue.
It is for the parties to deci de whether they wish to be
bound and, if so, by what terms, whether inportant or
uninportant. It is the parties who are, in the nenorable
phrase coi ned by the Judge, "the nasters of their
contractual fate". OF course, the nore inportant the term
is the less likely it is that the parties will have left
it for future decision. But there is no | egal obstacle
whi ch stands in the way of the parties agreeing to be
bound now whil e deferring inportant natters to be agreed
| at er. It happens every day when parties enter into so-
call ed ‘ heads of agreenent’.”

The above principle has been consistently followed by the English
Courts in the cases of Manidoil-Jetoil Geek Petroleum Co. S. A V.
Okta Crude G| Refinery AD, (2001) Vol. 2 Lloyd s Law Reports 76 at
p. 89; WIlson Snithett & Cape (Sugar) Ltd. vs. Bangl adesh Sugar and

Food Industries Corporation, (1986) Vol. 1 Lloyd s Law Reports 378
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at p. 386. In addition, Indian |aw has not evolved a contrary

position. The cel ebrated judgnent of Lord Du Parcq in Shankarl al
Nar ayandas Mundade v. The New Mdfussil Co. Ltd. & Os. AR 1946 PC

97 makes it clear that unless an inference can be drawn fromthe

facts that the parties intended to be bound only when a fornma
agreenment had been executed, the validity of the agreenment woul d not
be affected by its lack of formality. In the present case, where
the Commercial O fer carries no clause making the conclusion of the
contract incunbent upon the Purchase Order, it is clear that the

basi ¢ and essential terns have been accepted by the respondent,

wi thout any option but to treat the same as a concl uded contract.

12) Though M. C. A Sundaram |earned senior counsel heavily relied
on the judgnment of this Court in Dresser Rand S.A. v. Bindal Agro
Chem Ltd., (2006) 1 SCC 751, the sane is distinguishable because in

that case only general conditions of purchase were agreed upon and

no order was pl aced. On the other hand, in the case on hand

specific order for 5 shi pnent s was pl aced and only sone m nor
details were to be finalized through further agreenent. Thi s Court
in Dr esser Rand S.A (supra) rejected t he contention t hat t he

acceptance of a nodification to the General Conditions would not

constitute the conclusion of the contract itself. On the other
hand, in the present case, after the suggested nodifications had

crystallized over several emils. Further in para 32 in Dresser

Rand S. A (supra) this Court held that "parties agreeing upon the

terns subject to which a contract will be governed, when nade, is >

not the sane as entering into the contract itself" whereas in the

case on hand, the nonment the commercial offer was accepted by the

respondent, the contract cane into existence. Though in para 44 of

the Dresser Rand S. A (supra), it is recorded that neither the Letter

of I nt ent nor t he Gener al Condi ti ons cont ai ned any arbitration
agreenent, in the case on hand, the arbitration agreenent is found

in clause 6 of the Commercial O fer. In view of the sanme, reliance

pl aced by t he respondent on Dresser Rand S. A (supra) is wholly



m spl aced and cannot be appl i ed to t he case on hand wher e

e

parties have arrived at a concluded contract.

13) M. Venugopal pointed out that the Charter Party Agreenments are
gover ned as per i nt ernati onal shi ppi ng practi ces. The
a

procedure is that the brokers fromboth sides first agree on the
vital terms over phone/telex (these terns relate to Freight, Type of
Ship, Lay Can (Period of shipping), Denurrage Rate, Cranes, etc.)

At this stage, no agreenent is formally signed but the terns are

bi nding on both the parties, as per the Contract of Affreightnent
(CoA), which in the present case was entered into on the next day,

i.e. 17.10. 2007. Certain m nor nmodi fi cati ons could go
m

either side on mutual agreenent but in the absence of any further
nmodi fication, the originally agreed terns of the CoA are binding on
both the parties. Till the agreement is actually signed by both the

parties, the termdraft is used. This does not nean that the terns

are not bi ndi ng as bet ween t he Petitioner and t he Shi p-

Furt her, accordi ng to hi m t he exi st ence of t he Charter

rty,

vari ous i nternational shi ppi ng practices etc. whi ch are
be

pl eaded in det ai | before t he Arbitral Tri bunal once
is

constituted and not before this Court since this nmeans extensive
quoting of shipping | aws and deci ded cases whi ch cannot be done in
the present arbitration petition. The above subm ssi ons cannot be

under esti nated.

14) Bot h in t he counter affidavit as well as at the tine
of
argunent s M. C A Sundar am | ear ned seni or counsel
t he

respondent has pointed out various differences between the version
of the respondent and the petitioner. However, a close scrutiny of
the sane shows that there were only mnor differences that woul d not

affect the intention of the parties. It is essential that the

th

norm

on
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intention of the parties be considered in order to concl ude whet her
parties were ad idemas far as adopting arbitration as a nethod of
di spute resol uti on was concer ned. In those circunstances, the stand

of t he r espondent t hat in t he absence of si gned contract,
t he

arbitration clause cannot be relied upon is liable to be rejected.
15) Smita Conductors Ltd. vs. Euro Alloys Ltd. (2001) 7 SCC 728 was
a case where a contract containing an arbitration clause was between

the parties but no agreenent was signed between the paties.
The

Bonbay Hi gh Court held that the arbitration clause in the agreenent

was bi ndi ng. Finally, this Court upholding the judgnent of the

Bonbay High Court held that the arbitration clause in the agreenent >
that was exchanged between the parties was binding.

16) I n Shakti Bhog Foods Limted vs. Kola Shipping Limted, (2009)

2 SCC 134, this Court held that fromthe provisions made under

Section 7 of the Arbitration and Conciliation Act, 1996 that the

exi stence of an arbitration agr eement can be i nferred from
docunent signed by the parties, or an exchange of letters, telex,

t el egrans or ot her means of t el econmuni cati on, whi ch provi de
record of the agreenent.

17) It is clear that in the absence of signed agreenent between the

parties, it would be possible to infer fromvarious docunents duly

approved and signed by the parties in the formof exchange of e-

mai | s, letter, t el ex, tel egrans and ot her means of tel e-

conmmuni cati on
18) Though, M. C. A Sundaram relied on several decisions, in view
of clear materials in the formof enails/correspondence between the

parties, those decisions are not gernane to the issue on hand.

19) Before winding up, it is useful to refer the | atest decision of
this Court about the object of Arbitration and Conciliation Act,
1996. In G eat O fshore Lt d. VS. I rani an O fshore Engg

Construction Co., (2008) 14 SCC 240, this Court while considering



the objects and provisions of the Arbitration and Conciliation Act,

1996, hel d:

40
"59 The court has to translate the legislative intention
especially when viewed in light of one of the Act’s "main
obj ectives": "to minimze the supervisory role of courts
in the arbitral process." [See Statenents of (bjects and
Reasons of Section 4(v) of the Act.] If this Court adds a
nunber of extra requirenents such as stanps, seals and
originals, we would be enhancing our role, not mnimzing
it. Moreover, the cost of doing business would increase
It takes time to inplenment such formalities. Wat is even
nmore worrisone is that the parties’ intention to arbitrate
woul d be foiled by formality. Such a stance would run
counter to the very idea of arbitration, wherein tribunals
all over the world generally bend over backwards to ensure
that the parties’ intention to arbitrate is upheld.
Addi ng technicalities disturb the parties’ "autonony of
the will" (1' autonomie de la volonte') i.e. their w shes.
(For a general discussion on this doctrine see Law and
Practice of International Comerical Arbitration, Alan
Redfern and Martin Hunter, Street & Maxwell, London, 1986
at pp.4 and 53.)

60. Technicalities like stanps, seals and even signatures
are red tape that have to be renpoved before the parties
can get what they really want--an efficient, effective and
potentially cheap resolution of their dispute. The
autonom e de |la volonte’ doctrine is enshrined in the
policy objectives of the United Nations Conmi ssion on

I nt ernational Tr ade Law (UNCI TRAL) Model Law on
I nternational Conmercial Arbitration, 1985, on which our
Arbitration Act is based. (See Preanble to the Act.) the
courts must inplenent |egislative intention. It would be

i mproper and undesirable for the courts to add a nunber of

extra fornmalities not envisaged by the |egislation. The
courts’ directions should be to achieve the |egislative
i ntention.

61. One of the objectives of the UNCI TRAL Model Law reads

as under:
"t he liberalization of i nternational conmmer ci al
arbitration by limting the role of national courts,
and by giving effect to the doctrine ‘autonomnmy of
will’”, allowing the parties the freedomto choose how
their disputes should be determ ned". [ See Policy
bj ectives adopted by UNCI TRAL in the preparation of
the Mbdel Law, as cited in Law and Practice of
International Commercial Arbitration, A an Redfern
and Martin Hunter, Street & Maxwell, London (1986) at
p. 388 (citing UN doc. A/ CN. 9/07, Paras 16-27).]

41
62. It goes without saying, but in the interest of providing the parties a conprehensive rev

i ew of

their arguments, | note that once it is established that the faxed CPAis valid, it fol
ows that a

valid contract and a valid arbitration clause exist. This contract, the faxed CPA does
not

suffer froma conditional clause, as did the letter of intent. Thus, the respondent’s ar
gunent

that the parties were not ad idemnust fail."



20)In view of the settled | egal position and concl usi on based on
accept abl e docunments, | hold that the petitioner has made out a

case for appointnment of an Arbitrator in accordance with O ause

6 of t he Pur chase O der dat ed 15. 10. 2007 and subs
equent
material s exchanged bet ween t he parties. I nasnmuch
as in
respect of t he earlier contract bet ween t he sane
parties,
Justi ce B. N. Sri krishna, forner Judge of this Co
urt is
adj udi cating the sane as an Arbitrator at Munmbai, it is but
proper and convenient for both parties to have the assistance
of the sane Hon' bl e Judge.
21) Accordingly, Hon’ bl e M. Justi ce B. N. Sri kri shna
f or mer

Judge of this Court is appointed as an Arbitrator to resolve the
di spute between the parties. It is made clear that this Court has

not expressed anything on the nerits of the claimnade by both

parties and what ever concl usi on arrived at is confine
d to
appoi ntment of an Arbitrator. It is further made clear that it is

for the Arbitrator to decide the issue on nerits after affording

adequat e opportunity to both parties. In terms of the Arbitration
cl ause, the place of Arbitration is fixed at Minbai. The
42

Arbitrator is at liberty to fix his renuneration and ot her expenses
whi ch shall be borne equally by both the parties.

22) Arbitration petition is al | owed on t he above terns.
No

costs.

(P. SATHASI VAM
NEW DELH :
JANUARY 22, 2010.
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| TEM NO. 1-A COURT No. 11 SECTI ON XVI A
( For Judgnent )

SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

Arbitration Petition No. 10/2009

TRI MEX | NTERNATI ONAL FZE LTD. DUBAI .. Appel | ant (s) Pe
Ver sus

VEDABTA ALUM NI UM LI M TED, | NDI A .. Respondent ('s)

DATE : 22/01/2010 This was called on for pronouncenent of

For

For

j udgnent today.

Petitioner(s) M. Vikas Mehta, Adv.

Respondent ( s) Ms. Binu Tanta, Adv.

Hon' bl e M. Justice P. Sathasivam pronounced the
j udgnent .

Arbitration Petition is allowed in terns

of the judgment. No costs.
[ Arvind ] [ Savita Sai nani ]
Sr. PA Court Master

[ Signed reportable judgnment is placed on the file ]
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