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I'N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 9018 OF 2013
(Arising out of S.L.P. (Civil) No. 13072 of 2006)

The Chief Secretary, Governnent of Bihar
and ot hers ... Appellants

ver sus

Madheshwar Dhari Singh (Dead)
through LRs and ot hers ... Respondents

W TH

ClVIL APPEAL NO. 9019 OF 2013
(Arising out of S.L.P. (Civil) No. 21009 of 2006)

W TH

ClVIL APPEAL NO. 9021 CF 2013
(Arising out of S.L.P. (Cvil) No. 21455 of 2006)

W TH

ClVIL APPEAL NO. 9022 CF 2013
(Arising out of S.L.P. (Cvil) No. 5202 of 2007)

W TH

ClVIL APPEAL NO. 9024 OF 2013
(Arising out of S.L.P. (Civil) No. 6160 of 2007)

W TH

ClVIL APPEAL NO. 9025 OF 2013
(Arising out of S.L.P. (Civil) No. 1237 of 2008)

W TH

ClVIL APPEAL NO. 9026 OF 2013
(Arising out of S.L.P. (Civil) No. 19535 of 2008)

W TH

ClVIL APPEAL NO. 9027 COF 2013
(Arising out of S.L.P. (Civil) No. 11176 of 2009)



W TH

ClVIL APPEAL NO. 9028 COF 2013
(Arising out of S.L.P. (Civil) No. 25548 of 2010)

ORDER

Leave granted in all the special |eave petitions.

2. Regard being had to the conmonality of the issue involved in
this batch of appeals, they were heard together and are di sposed of by
a singular order. For the sake of convenience we shall take the facts
fromthe Cvil Appeal arising out of Special Leave Petition (C No.
13072 of 2006.

3. The respondents knocked at the doors of the Hgh Court of
Jharkhand for issue of an appropriate wit directing the respondents
therein not to act on the guidelines contained in letter No.
28/ 43/ 2004- SRS dated 29. 3.2005 and further to allow them to continue
in service of the State till they attain the age of sixty years and to
pay them salary of the intervening period. The question that was
i nvol ved before the H gh Court was whether the Governnment servants,
who were provisionally allocated and posted under the State of
Jharkhand and attained the age of 58 years between 26.10.2004 and
23.3.2005 and finally their services were allocated to the State of
Bi har on the basis of Bi har Reorganisation Act, 2000 (for short "the
2000 Act"), should be allowed to continue in the service till they
attain the age of sixty years. The H gh Court referred to the fact-
situation, the prescription of age, the notification issued by the
Central Government under Section 72(2) of the 2000 Act, the fina
al l ocation of service and the notification No. 28/ 43/2004-SRS dated
29. 3. 2005 and thereafter reproduced the said notification which gave
rise to the controversy. It reads as follows: -
"No. 28/43/2004- SRS
Governnent of India
M nistry of Personnel, P.G and Pensions
Department of Personnel and Training
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Lok Nayak Bhawan, Khan Market,
New Del hi, the 19th March, 2005

To

The Chief Secretary,
Gover nnent of Bi har,
Pat na

The Chief Secretary,
Gover nnent of Jhar khand,
Ranchi

The State Advisory Committee, Bihar is in the process of



all ocation of State Service Personnel between the successor
State of Bi har/Jhar khand. In the neantine, CGovernnment of
Jhar khand has rai sed the age of superannuation from 58 to 60
years vide their notification dated 26.10.2004 whereas the Govt.
of Bi har has raised the age of superannuation for its enployees
vide notification on 24.3.2005.

Keeping in viewthe overall situation, the matter has been
exam ned and the undersigned is directed to advise that

a) those personnel who are posted in the State of Jharkhand and
have attained the age of 58 years between 26.10.2004 and
23. 03. 2005 have been allocated to the State of Bihar, will be
treated as superannuated on the day of attaining the age of
58 years and they will get their pensionary/retiral benefits
fromthe successor State of Bihar

b) those personnel who are posted in Bihar and have attained the
age of 58 years on or after 26.10.2004 and have retired but
allocated to the successor State of Jharkhand wll resune
their duty/post in the State of Jharkhand and they wll get
salary from State of Jharkhand w.e.f. the date of assuning
the charge and their service will be counted in continuity
for the purpose of pensionary/retiral benefits but they will
not get any salary for the period for which they have not
worked due to their retirenment in the State of Bihar; and

c) all those personnel who have conpl eted 58 years of age on or
after 26.10.2004 my be provisionally relieved to t he
respective successor State of recommended in the Revised
Final Allocation list pending their final allocation by the
Central CGovernment if no representation has been received
agai nst their proposed allocation

It is requested that the action taken in the matter nmay kindly
be intimated to the Central Government inmediately.

Yours faithfully,
Sd/ - (A K Srivastava)
Desk O ficer

Copy to the Chairman, State Advisory Conmittee, Sichai Awas, 21
Beli Road, Patna for information action with reference to their
|l etter No.Ra.Pa.Sa. 16/2004/106 dated 25.02.2005"

4. The Hi gh Court referred to the order passed by it wearlier in
Wit Petition (S) No. 1354 of 2005 and taking note of the decision in
Brahnmadeo Prasad Yadav v. State of Jharkhand[ 1] did not agree with the
classification made by the Union of India and, in that context,
stated thus: -
"It could be seen fromthe guidelines, dated 29th March, 2005
that the Central Governnent issued two types of directions in
respect to enployees who attained age of 58 years in between
26t h October, 2004 and 23rd March, 2005. Those personnel who
were posted in the State of Jharkhand and have attained the age
of 58 years between 26th Cctober, 2004 and 23rd March, 2005, get
the benefit of anended Rule 73 of State of Jharkhand since 26th
Cct ober, 2004, having been allocated to the State of Bihar, were
treated as superannuated on the day of attaining the age of 58
years. On the other hand, those personnel who were posted in
Bi har and had attained the age of 58 years on or after 26th
Cctober, 2004 and had actually retired, but they havi ng
all ocated to the successor State of Jharkhand were allowed to
resune their duty/post in the State of Jharkhand after their



retirenment.

The Central Government has failed to show any nexus in naking
classification anongst two simlarly situated personnel in the
matter of age of retirenent, though the burden was wth the
Central Government to show the reasonable classification and its
nexus with the object of legislation, but it failed to discharge
its burden. W, accordingly, hold clause (a) of paragraph ’'2
to the guidelines dated 29th March, 2005 as arbitrary, having no
nexus with the object to achieve.”

5. After so holding the High Court opined that in the matter of
cadre allocation the enployees had no say and, therefore, the
gui del i nes issued on 29. 3. 2005 should not be allowed to work to their
detrinment and, accordingly, directed that the State of Bihar should
retain themin service till the age of 60 years and to pay full salary
as they were forced to remain out of service.

6. W have heard M. Manish Kumar, |learned counsel for the
appel lants and M. Nagendra Rai, |earned senior counsel appearing for
t he respondents.

7. In course of hearing M. Manish Kumar, |earned counsel appearing
for the State of Bihar, subnmitted that the respondents had worked in
State of Jharkhand and drawn salary after obtaining 58 years of age
whi ch was then the prescribed age of retirenment in the State of Bihar
and, therefore, the direction of the H gh Court is erroneous. It is
further submission that in the peculiar circunstances the decision was
rendered by the Union of India and the High Court should not have
opi ned that the classification was not justified.

8. M. Nagendra Rai, |earned senior counsel appearing for the
respondents, supported the order passed by the High Court.

9. Havi ng heard | earned counsel for the parties we think that the
cause of justice wuld be best subserved by issuing follow ng
directions: -

(i) The respondents shall get <continuity of service till they
attained the age of 60 years and their pension shall be
accordingly fixed.

(ii) As far as arrears are concerned, the anount they have received
while continuing in service after the age of 58 years in the
State of Jharkhand shoul d be deduct ed.

(iii) After deduction of the said sum the arrears shall be conputed
for the rest of the period and 20% of that sum shall be paid to
t he respondent - enpl oyees within three nonths. The respondents

shall not be entitled to any interest thereon

10. W may hasten to add that we have passed the aforesaid order
keeping in view the special features of the case and the present order
shall stand restricted to the respondents in present appeals only.

11. The appeal s are di sposed of in above terns w thout any order as
to costs.



............................ J.
[ Di pak M sra]

New Del hi ;
Cct ober 01, 2013.

| TEM NO. 11 COURT NO. 12 SECTI ON XVI |
SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS
Petition(s) for Special Leave to Appeal (Civil) No(s).13072/2006

(From the judgenent and order dated 23/03/2006 in WP No.4716/2005 of The
H GH COURT OF JHARKHAND AT RANCHI )

CHElI F SECY., GOVT. OF BIHAR & ORS. Petitioner(s)
VERSUS
MADHESHWAR DHARI SINGH (D) THR LRS. Respondent (s)

(Wth appln(s) for intervention and prayer for interimrelief and office
report)

(For Final Disposal)
WTH

SLP(C) NO. 21009 of 2006
(Wth office report)
(For Final Disposal)
SLP(C) NO. 21455 of 2006
(Wth office report)
(For Final Disposal)
SLP(C) NO. 5202 of 2007
(Wth office report)
SLP(C) NO. 6160 of 2007
(Wth office report)
(For Final Disposal)
SLP(C) NO. 1237 of 2008
(Wth office report)
(For Final Disposal)
SLP(C) NO 19535 of 2008
(Wth office report)

(For Final Disposal)



SLP(C) NO. 11176 of 2009
(Wth office report)
(For Final Disposal)
SLP(C) NO. 25548 of 2010
(Wth office report)
(For Final Disposal)
Date: 01/10/2013 These Petitions were called on for hearing today.
CORAM : HON BLE MR JUSTICE ANIL R DAVE
HON BLE MR, JUSTI CE DI PAK M SRA
For Petitioner(s) M. Mani sh Kumar, Adv.
M. CGopal Singh, Adv. (Not Present)
For Intervention M. Aabhas Parinal, Adv.
for M. Shekhar Kumar, Adv.
For Respondent (s) M. Nagendra Rai, Sr. Adv.
M. Shantanu Sagar, Adv.
M. Smarhar Singh, Adv.
M . Abhi shek Kumar Singh, Adv.
M

Gopi Ranman, Adv.

=

Anupam Lal Das, Adv.

M. Dipesh Sinha, Adv.

=

Mansoor Ali, Adv.

5

Rubi na Jaweb, Adv.

5

Kamakshi S. Mahiwal, Adv.

Sangeeta Gaur, Adv.

Shiv Sagar Tiwari, Adv.

Ani | Kumar Jha, Adv.

Mani sh Kumar, Adv.

Gopal Singh, Adv. (Not Present)

Kri shnanand Pandey, Adv.

s s 55555

Jayesh Gaurav, Adv.
UPON hearing counsel the Court made the follow ng

ORDER



Leave granted in all the Special Leave Petitions.

The appeal s are disposed of in terns of the signed order.

| (Jayant Kumar Arora) | | (Sneh Bal a Mehra)
| Sr. P.A | | Court Master

(Signed order is placed on the file)

[1] 2005 (4) J.L.J.R 185



