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1. The questions of law in these appeals are sane and ari se out

of simlar factual matrix. Hence, they have been heard together and
shal | be governed by this comon judgnent.
2 The appellants are engaged in the business of construction of
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buildings etc. In the present matters their grievance is against
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demand of cess under The Buil ding and O her Construction
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Workers' Welfare Cess Act, 1996 (Act 28/96) (hereinafter referred to
as ‘the Cess Act’) in the follow ng factual prem se. Their agreenents
or contracts for construction of projects belonging to departnents
and instrunmentalities of Governnment of Madhya Pradesh were

finalized and wor k orders wer e i ssued to contractors (the



appel I ants) between Decenmber 2002 to March 2003. Since the

Madhya Pradesh Buil ding and O her Construction Wrkers’ Wlfare
Board (hereinafter referred to as ‘the Board’') cane to be constituted
only on 9.4.2003 foll owed by gazette publication on 10.4. 2003,
there could be no provision in the contracts as to who shall bear
the burden of paying cess under the Cess Act. On that as well as
several other grounds the appellants, being aggrieved with the
demand of cess made upon them chall enged such demand by
preferring wit petitions which have been di snissed by the

i mpugned comon judgnent dated 21.6.2004 of the Division

Bench followi ng an earlier judgnent dated 17.3.2004 in LPA no.
169 of 2003.

3. The i mpugned j udgnment exhibits nore than one ground to
assail the demand of cess but before us the appellants have given
up the other grounds and have confined their challenge on the

ground that the Assistant Labour Conmi ssioner (ALC) in his letter
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to the Chief Engineer of the concerned project at Jabal pur had

conmmuni cated that cess is to be recovered w.e.f. 1.4.2003. He al so

rem nded the Chief Engineer that it was expected of himthat he

will "definitely stipulate the condition of paynent of 1%cess in

each tender with effect from above date." On the basis of above, the
submi ssion on behal f of appellants is that no cess could be levied

for the tenders, contracts and work orders for construction that

came into existence before the Board was constituted on
9/ 10. 4. 2003. As per submissions of M. Sunil Cupta, |earned

Seni or Advocate for the appellants, the cost of construction triggers
the charging of cess under Section 3 of the Cess Act. Such cost

stands ascertai ned and deternined when contract is executed and

wor k order issued. This cost cannot be split up into two

conmponents, one for the pre-Board and the other for the |ater

period for levying cess on the cost incurred in the latter period only.

4. It is also the case of the appellants that if demand of cess is



made on construction works undertaken or even contenpl ated on
account of issue of work order before the constitution of the Board,
then such demand woul d anpbunt to nmeking the Cess Act operate

retrospectively and that would be unwarranted, illegal and unjust.
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5. In view of such Iimted issues, it is not necessary for us to
consider at length the factual details. Only some rel evant dates and
facts have to be noted to support our reasons for not agreeing with

the aforesaid contentions advanced on behal f of the appellants.

6. The Union of India was evidently concerned with the sad

plight of construction workers bel onging to unorgani zed sector

Wth a view to regul ate enpl oynent and conditions of service of

Bui I di ng and ot her construction workers and to reduce their

exploitation by providing for welfare nmeasures related to their

safety, health etc, the Central Governnent pronul gated The

Bui I di ng and O her Construction Wor ker s’ (Regul ati on of
Empl oyment and Condi tions of Service) O dinance 1995 on

3.11.1995. It was succeeded by other O dinances bearing nos.

3/ 96, 15/96 and 25/96. The |ast O dinance dated 20.6.1996 was

fol |l oned by t he Bui | di ng and O her Construction Wor ker s
(Regul ati on of Enpl oynment and Conditions of Service) Act, 1996

(Act 27/96) (hereinafter referred to as ‘the BOCWAct’'). It was

published in the gazette on 19.8.1996 but as provided by Section

1(3), it was effective from1.3.1996. For its effective working, a cess
or fee was necessary. For that the Parlianent enacted the Cess Act

(Act 28/ 96).
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7. The Cess Act was published in the gazette on 19.8. 1996
Under Section 1(3) it was enforced fromstill an earlier date, i.e,

3.11.1995. Under this Act, the Central Governnent framed The



Bui | ding and Gt her Construction Wrkers’ Wl fare Cess Rul es,

1998 (hereinafter referred to as ‘the Rules’) which cane into force
on publication in the official gazette dated 26.3.1998. As noted
earlier the Madhya Pradesh Governnent constituted the Board

after considerable delay by a notification dated 9.4.2003 published
in the official gazette dated 10.4.2003.

8. It is relevant to note that the constitutionality of the Cess Act
and Rul es franed thereunder was chal |l enged before the Hi gh Court

of Del hi which upheld it. The matter came to this Court and by
judgnent in the case of Dewan Chand Buil ders and Contractors

vs. Union of India & Os. reported in (2012) 1 SCC 101, this Court

al so disnmissed the challenge and held that the levy is in fact a "fee

and not a "tax".

9. The appel |l ants have based their contention noted earlier on
the prenise that the cess chargeabl e under the Cess Act is a fee

and therefore it cannot be levied froma retrospective date when

there was no Board to render any service. M. Sunil CGupta, |earned

seni or advocate for the appellants placed reliance upon judgnments
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of this Court in the case of Khazan Chand & Ors. vs. State of

Jammu and Kashnmir & Ors, (1984) 2 SCC 456, Ms Ujagar Prints

& Os. (Il) vs. Union of India & Os., (1989) 3 SCC 488 and Uni on

of India & Ors. vs. Bonbay Tyre International Ltd. & Os.,

(1984) 1 SCC 467 to highlight that a statute for conpul sory |evy or
tax is required to have provisions for charging of the levy/tax, for
the machinery to make the assessnent and |l astly, provisions for
collection or recovery. He also relied upon judgnent in the case of
Shyam Sunder & Ors. vs. Ram Kumar & Anr., (2001) 8 SCC 24 to
buttress the well established proposition of |law that retrospective
operation is not to be given to a statute when the effect is to
adversely affect existing right or obligation, (matters of procedure

bei ng an exception) unless retrospective operation cannot be



avoi ded on account of express |anguage or necessary intendnent
flowi ng fromthe enactnent

10. Counsel for the State of Madhya Pradesh and ot her
respondents pointed out that after the Union of India through a
notification bearing SO no. 2899 dated 26.9.1996 specified the rate
of cess as 1% of cost of construction, the liability of concerned
enpl oyers under the Cess Act becanme fully ascertainable on the

basis of Section 3 of the Cess Act which provides as foll ows:

C. A. No. 375/ 06 etc.

"3 . Levy and collection of cess.--(1) There shall be
| evied and collected a cess for the purposes of the
Bui | di ng and Other Construction Wrkers

(Regul ati on of Enpl oynment and Conditions of

Service) Act, 1996, at such rate not exceeding two
per cent, but not | ess than one per cent, of the

cost of construction incurred by an enpl oyer, as

the Central Covernment may, by notification in

the O ficial Gazette, fromtine to tine specify.

(2) The cess levied under sub-section (1) shall be
collected fromevery enployer in such manner and

at such tinme, including deduction at source in
relation to a building or other construction work of
a Government or of a public sector undertaking or
advance coll ection through a local authority where
an approval of such building or other construction
work by such local authority is required, as may

be prescri bed.

(3) The proceeds of the cess collected under
sub-section (2) shall be paid by the local authority
or the State Governnent collecting the cess to the
Board after deducting the cost of collection of such
cess not exceedi ng one per cent, of the anount

col | ect ed.

(4) Notwi t hstandi ng anyt hing contained in

sub-section (1) or sub-section (2), the cess leviable
under this Act including paynent of such cess in
advance may, subject to final assessnment to be

made, be collected at a uniformrate or rates as

may be prescribed on the basis of the quantum of

the building or other construction work involved."

11. He highlighted the provisions in the Cess Act and Rul es
framed thereunder such as Rules 3, 4, 5 & 7 providing for |evy of

cess; time and manner of collection; transfer of the proceeds of the
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cess to the Board; and assessnment of the cess, to support his
contention that there is no basis under the law to support the plea
of the appellants that the contracts or work orders finalized before
constitution of Board nust be nade i mune fromlevy of cess on

the ground that cost of construction nust always be treated as a
single entity and therefore incapable of two divisions, one
pertaining to pre-Board period and the other relating to after the
constitution of the Board. He supported the views of the Hi gh Court
that there can be no estoppel against statute and hence, even if a
contract or work order does not provide for payment of recovery of
cess by the contractor or the principal, the statute providing for
cess cannot becone ineffective. It is also the stand of the
respondents that had the cess been a tax, the liability to pay the
sane woul d be coterminous with the entire cost, if construction

was after coming into force of the Cess Act but since it has been
held to be a fee, the respondents have acted reasonably and

effected its levy by raising demands only to cover such cost of
construction which coincides with and begins fromthe constitution
of the Board.

12. Al t hough | earned seni or counsel for the appellants had taken

us through the entire scheme of the Main Act as well as the Cess
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Act and al so the Rules framed thereunder, but nothing hel ps the
appel lants’ case and in view of limted issues arising from

determi nati on, we do not feel persuaded to go into details of the
Cess Act and the Rul es unnecessarily. W are of the considered
view that after the Cess Act and the Rules came into effect and the
Board was constituted, with the notification specifying the rate of
cess to be |evied upon the cost of construction incurred by the
enpl oyer already in place, the respondents were duty bound to
collect the cess by raising the denmands in respect of the on going

construction works if the workers in such construction activities



were eligible for benefits under the BOCW Act. The fact that the

task of registering the workers and providing themthe benefit may
take sonetine, would not affect the liability to pay the levy as per
the Cess Act. Any other interpretation would defeat the rights of the
wor kers whose protection is the principal aimor primry concern

and objective of the BOCWAct as well as the Cess Act. The Cess is

a fee for service and hence, its calculation, as per settled law is not
to be strictly in accordance with quid pro quo rule and does not
require any mathemati cal exactitude. The schene of the BOCW

Act, the Cess Act and the Rules warrant that the |lawfully inposable

cess shoul d be inposed, collected and put in the statutory welfare
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fund without delay so that the benefits may flow to the eligible

wor kers at the earliest. The schene of the BOCW Act or the Cess

Act does not warrant that unless all the workers are already
registered or the welfare fund is duly credited or the welfare
measures are nmade avail able, no cess can be levied. In other words
the service to the workers is not required to be a condition
precedent for the levy of the cess. The rendering of welfare services
can reasonably be undertaken only after the cess is levied, collected
and credited to the wel fare fund.

13. We also find no nmerit in other subm ssion advanced on behal f
of the appellants that there is legal inpedinment in charging |evy on
the cost of construction incurred by the enployer froma particul ar
peri od on account of constitution of Board froma particular date or
for any other reason. This argunment is fallacious. Such beneficia
measures for the welfare of workers are applicable even to the
construction activity which may have commenced before com ng

into force of the BOCW Act and the Cess Act, if they are

subsequently covered by the provisions of these Acts. There can be

no |l egal obstacle in ignoring the construction cost incurred before
the cess becane | eviable by distinguishing it fromthe cost of

construction incurred later, froma date when the Board is



10

C. A. No. 375/ 06 etc.
avail able to render service to the Building and ot her construction
workers. Levy of cess in these facts and circunstances cannot be
faulted for any reason. Demand of cess in the given facts cannot
anount to retrospective application of the Cess Act. Hence the
appeal s nust fail.
14. Before parting with the judgnent, it is nade clear that the
appel lants did not press their contention that if cess is found
leviable, its liability should be borne by the principal, i.e,
Government of Madhya Pradesh. They have sought liberty that they
be permitted to raise such contention in an appropriate proceedi ng,
in accordance with law. This liberty is granted.
15. The appeal s are disnissed but wthout costs. If any dues of
cess payable by the appellants to the respondents has renmai ned
unpai d on account of interimorders, all such | awful dues should
be paid by the appellants as per |law at the earliest and in any case

wi thin eight weeks.

[ SH VA KI RTI SI NGH|
New Del hi .
August 24, 2015
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Date : 24/08/ 2015 These appeals were called on for
pronouncenent of judgnent today.

For Appellant(s) M. T. G Narayanan Nair, Adv.
M. Gunnam Venkat eswara Rao, Adv.
For Respondent (s) M. M shra Saurabh, Adv.
Hon' bl e M. Justice Shiva Kirti Singh pronounced
t he Judgnent of the Bench conprising Hon'ble M. Justice
Vi kramajit Sen and Hi s Lordship.

The Appeal s are disnissed but without costs in
terms of the Signed Judgnent.

(USHA BHARDVAJ) (SARQJ SAINI)
AR- CUM PS COURT MASTER

Si gned Reportable Judgnment is placed on the file.
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