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IN THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

CIVIL APPEAL NO 3450 OF 2008
(Arising out of SLP(C) No. 7272/2007)

State of Jharkhand & Os. ... Appellant(s)
Ver sus
Atibir H -Tech Pvt. Ltd., Gridh and Anr. ... Respondent (s)
Wth

Civil Appeal No.3451/2008 (@ SLP (O
Civil Appeal No.3452/2008 (@SLP (O
Civil Appeal No.3453/2008 (@SLP (O
Cvil Appeal No.3454/2008 (@SLP (O
Civil Appeal No.3456/2008 (@SLP (O

. 5520 of 2007)
. 5962 of 2007)
. 8916 of 2007)
. 9393 of 2007)
. 2291 of 2008)

6665

ORDER

Leave granted.

This batch of Civil Appeals is filed by the State of Jharkhand agai nst the

j udgrment and order passed by the Hi gh Court of Jharkhand at Ranchi.

For the sake of convenience we nmay nention facts of the case in original
Wit Petition (T) No. 6163 of 2006 filed by Ms. ‘Atibir H -Tech (Pvt) Ltd. v/s.
State of Jharkhand di sposed of by the H gh Court vide its judgnent dated
11. 1. 2007.

Ms. Atibir H -Tech Pvt. Ltd. is an Industry having |nduction Furnace
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and Rolling MII at Mbhanpur. It purchases electricity from Danodar Vall ey

Corporation ("DVC', for short) for the purpose of its Industry under an

agreement executed between it and DVC (respondent No.2 herein). The
petitioner started its comercial activities from Novenber, 1998. Bef ore the
Hi gh Court the Company pl eaded that under ill-advice it had applied for

regi stration as an assessee under Rule 3 of Bihar Electricity Duty Rules, 1949 and
consequently on 9th Decenber, 1999 it stood registered under Rule 4 and a

Regi stration Certificate stood issued making it liable to pay duty for distribution
and/ or consunption-of energy from 7.11.1998, as an assessee under the Bi har

El ectricity Duty Act, 1948. Accordingly, the Conmpany sought refund of
electricity duty and surcharge paid on the footing that it had applied for
cancel l ation of registration which was wongly rejected by the Authority under

the said Rules, 1949. In short, the Conpany submtted before the H gh Court

that it was not obliged to pay duty directly to the State as an assessee and that the
Deputy Commi ssi oner ‘had wrongly di smssed their application for cancellation of

regi stration. The Conpany accordi ngly sought refund of the duty paid by them

for the period 7.11.1998 to 27.1.2006. Having exam ned the provisions of the said
1948 Act and the said 1949 Rules, the Hi gh Court, inter alia, came to the

concl usi on vide inpugned judgnent ‘that the Conpany was not |iable to pay duty

and surcharge and consequently the inpugned order dated 3rd March, 2006

passed by Deputy Comm ssioner of Commercial Taxes rejecting the application of

the petitioner for cancellation of registration was set aside. Hence, this Cvi

Appeal has been filed by the State.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

11

The matter was argued threadbare before this Court. We have
examned in detail the inmpugned judgnent of the High Court. The key issue
whi ch arose for determ nation before the H gh Court was whether the Conpany
was an assessee under the 1948 Act read with 1949 Rules. Detail ed argunents
wer e advanced before us on the interpretation of Section 3 of 1948 Act in the |ight
of the judgment of the Suprene Court in the case of Danodar Valley Corporation

Vs. State of Bihar (1976 (3) SCC 710).

At this stage we may state that, on instructions, |earned counsel for the
Conpany - ‘respondent No.1 (Ms. Atibir H -Tech Pvt. Ltd.) stated that the said
respondent woul'd not pressits claimfor refund, particularly, as the said
Conpany is interestedin an authoritative decision of this Court on its liability to
pay duty/surcharge/'to the State. According to the | earned counsel, the Conpany
is not an assessee under the said 1948 Act and, therefore, it is not bound to file
returns and face assessment proceedi ngs under the said Act. It is inmportant to
note at this stage that under Section 2(d) of the 1948 Act, the word ‘licensee’ is
defined to mean any person including a Conpany |icensed under Part Il of |ndian
Electricity Act, 1910 to supply energy. Pre 2003, Danodar Valley Corporation
was not a licensee under Indian Electricity Act, 1910. However, on 10.6.2003 the
earlier enactnment, nanely, Indian Electricity Act, 1910 stood repealed and it
stood replaced by the Electricity Act, 2003. Under fourth proviso to Section 14 of

the said 2003 Act it has been stipul ated that Danodar Vall ey Corporation shall be
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deened to be a |icensee under 2003 Act but shall not be required to obtain a
Iicence under the said Act and the provisions of Danodar Valley Corporation
Act, 1948 insofar as they are not inconsistent with the provisions of the Act, shal

continue to apply to that Corporation

In our view, with the enactnent of the Electricity Act, 2003 the nature of
the di spute has undergone structural change particularly in view of the fact that

under the Electricity Act, 2003 the entire schene brings in new concepts |ike

‘deened licensee’ . 1n this connection Section 185 which deals with repeal and
savings is also relevant. This aspect has not, at all, been considered by the High
Court in the impugned judgment. In fact, upfront this question was not

specifically rai sed by any of the Conpanies before the Hi gh Court. However,

since an inportant 'point of |law arises, we are of the view that the point needs to
be consi dered afresh by the Hi gh Court keeping in mnd the change in lawin view

of the Electricity Act, 2003. We-nmy reiterate that the respondent - Conpany

has fairly given up its claimfor refund and, therefore, what needs to be decided is
whet her the said Conpany or the Danpdar Valley Corporation is the assessee

under the 1948 Act particularly in view of the provisions of Section 14 of the Said
2003 Act; the effect of 2003 Act on the Registration Certificate issued earlier
under the Bihar Electricity Act, 1948 and the interpretation of 1948 Act, the 1949
Rules in juxtaposition to the Electricity Act, 2003. These questions were not

rai sed and, therefore, not gone into by the H gh Court, however, they are of

consi derabl e public inportance hence we have to remt this natter for
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consi deration in accordance with | aw

We nake it clear that till the Hi gh Court decides the matter the respondent
- Conpany shall continue to pay duty/surcharge under the 1948 Act. It may be
clarified that the Conpany is directed to pay the taxes under the said 1948 Act as
the primary question involved is not on quantumof liability, but whether the
Conpany is required to file its returns as an assessee under the Act or whether it
is the obligation of Danpdar Vall ey Corporation to do so. W keep al
contentions on both sides expressly open. W, however, nake it clear that the
H gh Court shall also consider whether its judgnment should or should not operate
prospectively, particularly, when after the enactnent of the 2003 Act the

Regul atory Regi ne has cone into force

Liberty is given to the respondent - Conpany to anend its original Wit
Petition (T) No. 6163 of 2006. Needless to add that the State and Danpdar Vall ey
Corporation would be entitledto file its additional affidavit to the amended Wit

Petition.

We request the High Court to hear and expeditiously decide the Wit

Petition in accordance with law within a period of four nonths fromtoday.

Accordingly the civil appeals are disposed of with no order as to costs.
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(B. Sudershan Reddy)
New Del hi ;
April 30, 2008.
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IN THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 3457 OF 2008
(Arising out of SLP(C) No.9700 of 2007)

Tata Steel Limted ... Appellant(s)
Ver sus

State of Jharkhand & O's. ... Respondent (s)

Leave granted.
Thi s matter is-a sequel to Cvil Appeal No. 3450 of 2008
(Arising out of SLP (C) No.7272 of 2007) - State of Jharkhand &
others v. Atibir H -TechPvt. Ltd., Gridh and Anr.
Two questions arose for determ nation before H gh Court of
Jhar khand at Ranchi. in original Wit Petition (T) No.6163 of 2006 which
cane to be deci ded vide judgnent and order dated 11.1.07 ("i nmpugned
judgrment", for short).
The two questions were :
(a) VWet her Departnent was entitled to reopen the conpl eted
assessment under the provisions of Bihar Electricity Duty Act, 1948;
and

(b) Whet her Tata Steel Ltd. (appellant herein) i's an assessee




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 8 of

11

under the said 1948 Act.

The Hi gh Court has not considered the first above-menti oned
issue. It has not decided the question as to whether the Departnent was
justified in reopening the assessnent. Therefore, we hereby set aside the
i mpugned judgnent and remit the matter to the Hi gh Court for fresh
consi deration in accordance with | aw.

As regards the second point, nanely, whether the appellant, Tata
Steel Ltd., is an assessee under the said 1948 Act, we nmay state that the
dispute in that regard is covered by our order in Cvil Appeal No 3450
of 2008 (Arising out of SLP (C) No.7272 of 2007) - State of Jharkhand
& others v. Atibir H -Tech Pvt. Ltd., Gridh and Anr. W may state that
Tata Steel Ltd. in/itsoriginal wit petition before the H gh Court had raised
the dispute, nanely, that Danodar Valley Corporation alone was the
assessee and that Tata Steel Ltd. could not be an assessee under the
1948 Act. For the sake of clarity and to avoid confusion we direct the
appel l ant-Tata Steel Ltd. to file an independent wit petition on this count
before the High Court within four weeks fromtoday and if the H gh Court
is so noved within the stipulated period, it is requested to hear the
i ndependent wit petition of Tata Steel Ltd. along with the original Wit
Petition (T) No.6163 of 2006 filed by Ms. Atibir H -Tech Pvt. Ltd.,

Gridh v. State of Jharkhand & others so that both the matters could be
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heard si mul taneously and di sposed of together.
Subject to what is stated herei nabove, this civil appeal stands

di sposed of with no order as to costs.

(B. SUDERSHAN REDDY)

New Del hi ;
April 30, '2008.
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IN THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

CIVIL APPEAL NO 3458 OF 2008
(Arising out of SLP(C) No. 19433/2007)

Danodar Val | ey Corporation ... Appellant(s)
ver sus
Tata Steel Ltd. & Os. ... Respondent (s)
Wth

G vil Appeal No.3459/2008 (@SLP (C) No.19438 of 2007)
Givil Appeal No.3460/2008 (@SLP (C) No.19437 of 2007)
Givil Appeal No.3461/2008 (@SLP (C) No.19435 of 2007)
Givil Appeal No.3462/2008 (@SLP (C) No.15546 of 2007)
Givil Appeal Nos.3463-67/2008 (@SLP (C) Nos.19921-19925 of 2007)

ORDER

Leave granted.

Givil Appeal Nos.3463-67/2008 (@SLP (C) Nos.19921-19925 of 2007) are

t aken on board.

In view of the Order passed in Civil Appeal No.3450/2008 (@SLP (Q)

No. 7272 of 2007) - State of Jharkhand & Ors. v. Atibir H -Tech Pvt. Ltd., Gridh
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and Anr. these civil appeals are accordingly disposed of with no order as to costs.

(S. H Kapadi a)

(B. Sudershan Reddy)
New Del hi ;
April 30, 2008.




