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| TEM NO. 38 COURT NO. 3 SECTI ON 11

SUPREMECOURTOF I NDI A
RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (Crl.) No(s) . 3099/ 2013

(Arising out of inpugned final judgrment and order dated 14/02/2013
in CRLP No. 202/2008 passed by the High Court OF Gauhati)

UDAY SHANKAR RAO & ANR Petitioner(s)
VERSUS
AMARENDERA KUVAR DUTTA Respondent ( s)

(with appln. (s) for stay and office report)

Date : 22/09/2014 This petition was called on for hearing today.

CORAM :
HON BLE MR JUSTICE T.S. THAKUR
HON BLE MRS. JUSTI CE R BANUMATHI

For Petitioner(s) M . Rakesh K. Khanna, Sr. Adv.
M. Rakesh Ml hotra, Adv.
M. Debasis M sra, Adv.
M. Vineet Trehan, Adv.
M. Anirudh Tanwar, Adv.

For Respondent (s) M. Mikul Kurmar, Adv.
Ms. Charu Mat hur, Adv.
UPON hearing the counsel the Court nmade the follow ng
ORDER
Leave granted.
The appeal is allowed in ternms of the signed
or der.
Signature Not Verified
Digitally signed by
Shashi Sareen (Shashi Sareen) (Veena Kher a)
Date: 2014.10.11
07: 05: 56 ALMT

Reason: Court Master Court Master
( Signed Order is placed on the file.)
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IN THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON
CRI M NAL APPEAL No. 2090 CF 2014
(Arising out of SLP(Crl.) No. 3099 of 2013)
UDAY SHANKAR RAO AND ANR. o Appel | ant (s)
Ver sus

AMARENDERA KUVAR DUTTA C. Respondent ( s)



ORDER

Leave granted.

The short question that falls for consideration in
this appeal that arises out of an order passed by the
Hi gh Court of Guwahati is whether the petitioners could
be pr osecut ed on t he assuned principle of Vi cari ous
liability of top managenent of a conpany for t he
of fence of forgery committed by those working at the
| oner echelons. The | egal position on the subject is, in
our opinion, fairly well settled by the decisions of
this Court t hat have authoritatively decl ared t hat
except in situations where the Statute itself creates a
vicarious liability and nakes prosecution on that basis
legally perm ssible, the | aw does not generally provide
for such prosecution. This Court in Maksud Saiyed Vs.

State of Guj ar at and Os. (2008) 5 SCC 668 first
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exam ned the question of vicarious liability in crimna
cases and sunmmed up the legal position in the follow ng
wor ds:

"Where a jurisdiction is exercised
on a conplaint petition filed in terns
of Section 156(3) or Section 200 of the
Code of Crim nal Procedure, t he
Magi strate is required to apply his
nmind. The Penal Code does not contain
any provision for attaching vicarious
liability on the part of the Managing
Director or the Directors of the Conpany
when the accused is the Conpany. The
| earned Magistrate failed to pose unto
hi nsel f the correct question viz. as to
whet her the conpl aint petition, even if
gi ve face value and taken to be correct
inits entirely, would lead to the
concl usion that the respondents herein
were personally liable for any offence.
The Bank is a body corporate. Vicarious
liability of the Managing Director and
Director woul d ari se provi ded any
provision exists in that behalf in the
statute. St at ut es i ndi sput ably nmust
contain provision fixing such vicarious
liabilities. Even for the said purpose,
it is obligatory on the part of the
conpl ai nant to make requisite



al | egati ons which would attract the
provi si ons constituting vi cari ous
liability."

(enphasi s suppl i ed)

The ratio in Maksud Saiyed’'s case (supra) was then
followed by this Court in S K Alagh Vs. State of UP
and Ors. (2008) 5 SCC 662, wherein too the question was

whet her t he Managi ng Direction of a Conpany
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General Manager could be prosecuted for crimnal breach
of trust sinply because they were in those positions

wi t hout there being any specific allegation of any
i ndi vi dual act of omission or commi ssion on their part.
In par as 16, 19 and 20 of t he deci sion

reiterated the | egal position and said:

"16. The Penal Code, save and except
some provisions specifically providing
therefore, does not contenpl ate any
vicarious liability on the part of a
party who is not charged directly for
commi ssi on of an offence.

17 to 18 XXX XXX XXX

19. As, admttedly, drafts were drawn
in the nane of the Conpany, even if the
appel l ant was its Managi ng Director, he
cannot be said to have committed an

of fence under Section 406 of the Pena

Code. | f and when a statute
contenpl ates creation of such a |l ega
fiction, it provi des specifically
t herefor. I n absence of any provision

| aid down under the statute, a Director
of a Conpany or an enpl oyee cannot be
held to be vicariously liable for any
of fence commtted by the Conpany itself.

20. W nmay, in this regard, notice that

t he provi si ons of t he Essenti al
Commodi ti es Act, t he Negoti abl e
Instruments Act, the Enpl oyees Provident
Funds and M scel | aneous Provi sions Act,
1952 etc. have been created such
specifically creates an of fence of
crimnal breach of trust in respect of

t he amount deducted fromthe enpl oyees
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or

this

Court



by the conpany. In terms of the
expl anati ons appended to Section405 of
the Penal Code, a legal fiction has been
created to the effect that the enployer
shal | be deenmed to have conmitted an

of fence of crimnal breach of trust.
Whereas a person in charge of the
affairs of the conpany and in contro

t hereof has been made vicariously liable
for the offence cormitted by the conpany
along with the conpany but even in a
case falling under Section 406 of the
Penal Code vicarious liability has been
hel d to be not extendable to the
Directors or officers of the conpany.”

(enphasi s suppl i ed)

The position in the instant case is no different.
The respondent-conplainant filed a conplaint before the
Chi ef Judicial Mgistrate at Lakhi mpur alleging that a
certain policy which the respondent intended to secure
fromSBlI Life Insurance Conpany Limted was neant to be
a Unit Plus | policy for a sumof Rs.1 |akh. I nst ead of
a Unit Plus | policy, however, the conpany was all eged
to have fabricated a proposal formfor a Unit plus |
policy involving paynent of a sumof Rs.1 lakh p.a. for
a period of five years to earn a cunul ative benefit of
Rs. 5 | akhs or so. The Chi ef Judi ci al Magi strate
exam ned the conplaint but came to the concl usion that
t he same did not nake out a prinma facie case against
t he appel | ant herein and accordingly di smissed the

compl aint by his order dated 18. 05.2007
6

Aggri eved by the order passed by the Magistrate, the

conpl ai nant filed a revision petition before t he
Addi ti onal Sessi ons Judge, Lakhi npur, whi ch revision
petition was allowed and the matter renanded back to the

Chi ef Judi ci al Magi strate for a fresh or der in
accordance with | aw. The Addl. Sessions Judge while

di sposing of the revision petition took the view that

the ingredients of forgery of the signatures of the

compl ai nant by the accused persons were made out from



the conplaint and that the material placed on record
prinme facie called for initiation of proceedi ngs agai nst
t he accused persons for of f ences puni shabl e under
Sections 468 and 471 of the Indian Penal Code.
The appel I ants questi oned t he correctness of t he
order passed by the Addl. Sessions Judge before the High
Court at Guwahati in crimnal Revision Petition No.317
of 2007 which was dism ssed by the H gh Court in terns
of an order dated 14.11.2007. The CIM had by that tinme
i ssued sumons to the petitioner for offences punishable
under Sections 468 and 471 of IPC. The petitioners were,
therefore, left with no option but to file a petition
under Secti ons 482, Cr.P.C bef ore t he Hi gh Court
chal | engi ng t he summoni ng order passed by the CIM The
Hi gh Court has, by t he order i mpugned bef ore us,

di sm ssed t he sai d petition and af firmed t he or der
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passed by the CIM
ppearing for the appellants, M. Rakesh Khanna,
| earned seni or counsel urged that the view taken by the
courts bel ow was erroneous. It was subnmitted that in
t he absence  of any provi si on making the appel l ant s
liable for prosecution on the principle of vicarious
liability the proceedi ngs | aunched agai nst them were an
abuse of the process of |law, especially when there was
no al | egati on agai nst t he petitioner t hat t hey had
forged or fabricated any part of the record rel evant to
the policy issued in favour of the respondent-conpany.
It was argued that just because there was an allegation
that a forgery had taken place w thout the conplaint
nami ng the person who had committed the sane, was no
reason for the conplainant to prosecute the Managi ng
Director and the Vice-President of the conpany which was
a Government conpany and a subsidiary of the State Bank

of India having no interest and deriving no benefit from



the creation of forged docunents like a policy. He urged
t hat t he Hi gh Court ought to have quashed t he
pr oceedi ngs instituted by t he conpl ai nant - r espondent
herein and inasnuch as it failed to do so, it comitted
an error that needs to be corrected.
There is, in our view, consi derable nmerit in the

submi ssi on made by M. Khanna. As noticed above, the
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question is whet her any vi cari ous crim nal liability
arises in the facts and circunstances of the case. No

such liability, however, arises under the |IPC nor has

the | earned counsel for the respondent-conpl ai nant been

able to refer to any other statute which could possibly

expose the Managing Director or Vice President of the

conpany to prosecution for the alleged act of forgery by

any enpl oyee/ of ficial of the company assuming that a

forgery such as the one all eged has indeed taken pl ace.

There is no specific allegation in the conplaint to

suggest that it was the petitioner or any one of them

who was actually involved in the fabrication of the

policy. The Additional Sessions Judge and so al so the

CIM therefore, fell in error in holding that there was

a reasonabl e basis for prosecuting the petitioners for

the commi ssion of offence under Sections 468 and 470,

| PC. That apart, t he conpl ai nant has been sui tably
compensat ed by the consumer forum who has according to

M. Khanna gone into t he question of refund of t he
anount paid by the conpl ai nant and awarded conpensation

in a sumof Rs.50,000/- to the conplainant. M. Khanna

submits on i nstructions t hat a sum of Rs. 2, 64, 370/ -
representing refund of the principal anpbunt of Rs.1 |akh

pai d by t he conpl ai nant besi des Rs. 50, 000/ - t owar ds

conpensati on awarded by the Consunmer Conmmi ssion together
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with interest @12% have al ready been paid to the



conpl ai nant . That bei ng SO, we see no reason why
crimnal proceedings initiated by the respondent should
continue agai nst the appellants agai nst whomthere are

no all egations of forgery or other m sdemeanor cul pable

in |law

Thi s appeal accordi ngly succeeds and is her eby
al | owed. The order passed by the High court is set
asi de and t he conpl ai nt filed by t he

respondent - conpl ai nant di smi ssed.

..................... J.
(T. S. THAKUR)

( R BANUMATHI )

New Del hi ,
Sept enber 22nd, 2014.



