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                S U P R E M E   C O U R T   O F   I N D I A
                          RECORD OF PROCEEDINGS

   Petition(s) for Special Leave to Appeal (Civil) No.12243/2000
   (From the judgement and order dated 17/02/2000 in WA 1764/98
   of The HIGH COURT OF KERALA AT ERNAKULAM)

  SAINIK SCHOOL, KERALA                                     Petitioner (s)

                              VERSUS

  K.VASUDEVAN AND ORS.                                      Respondent (s)

(With prayer for interim relief) (With Office Report)
( With Appln(s). for exemption from filing c/c of the impugned Judgment )

  Date : 24/09/2001 This  Petition  was  called on for hearing today.

  CORAM :
           HON’BLE MR. JUSTICE G.B. PATTANAIK
           HON’BLE MRS. JUSTICE RUMA PAL

  For Petitioner (s)    Mr.M.M.Paikeday,Sr.Adv.
                        Mr. P.I. Jose.,Adv.
                        Mr. A. Radhakrishnan,Adv.
                        Mr. Jenis Francis,Adv.

  For Respondent (s)    Mr. P.Krishnamoorthy,Sr.Adv.
                        Mr. Romy Chacko,Adv.
                        Mr. A.K. Sinha,Adv.
                        Mr. Rajiv Mehta.,Adv.

                        Mr. R.N. Trivedi,ASG
                        Mr. C.V.S.Rao,Adv.
                        Mr. C.Radhakrishnan,Adv.
                        Mr. B.V. Balaram Das,Adv.

                   UPON hearing counsel the Court made the following
                                    O R D E R

........L.......I.......T.......T.......T.......T...................J.
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                Leave granted.
                The Appeal is allowed.
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            (Y.P.Dhamija)                      (Suneet Bala Sharma)@@
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              Court Master                       Court Master@@
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                Signed order is placed on the file.



.PA

.PL56

                        IN THE SUPREME COURT OF INDIA

                        CIVIL APPELLATE JURISDICTION

                         CIVIL APPEAL NO. 6684/2001@@
                        EEEEEEEEEEEEEEEEEEEEEEEEEEE
                   (arising out of SLP(C) No. 12243/2000)

                Sainik School, Kerala                ...Appellant

                                     Vs.

                K.Vasudevan & Ors.                   ...Respondents

                                  O R D E R@@
                                 EEEEEEEEEE

........L.......I.......T.......T.......T.......T...................J.
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                Leave granted.
                The  short question that arises for consideration  in
        this appeal is whether the High Court of Kerala was justified
        in  directing  the  appellant  to   pay  the  pension  of  an
        employee-respondent  by  taking into account the  eleven  and
        half years service rendered by the respondent under the State
        Government.  From the letter of appointment dated 9.1.1965 as
        well as the undertaking given by the appellant on 23.12.1964,
        it  is  crystal  clear  that   the  appointment  is  a  fresh
        appointment  in  the institution having no relationship  with
        the  past service rendered by the respondent under the  State
        Government.   From the stand taken by the State Government in
        the  counter  affidavit  filed before the High Court,  it  is
        equally clear that the respondent resigned from service under
        the  State  Government and then got appointment afresh  under
        the  Sainik School.  At the point of time when the respondent
        was  appointed in Sainik School, the service under the school
        had  not  become pensionable.  But subsequently, pursuant  to
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        the  judgment of this Court the Sainik School introduced  the
        pension  scheme,  and  has paid the pension to  the  employee
        respondent taking into account the period of service rendered
        by him under the institution, namely 25 years.  The grievance
        of  the  respondent, however, before the High Court was  that
        his past services should also be taken into account, and then
        the  School  may be directed to pay the entire pension.   The
        High  Court by the impugned order appears to have  considered
        the  earlier direction and taken the view that the  liability
        has  been  fastened  on the institution  under  the  previous
        judgment.   But  having examined the earlier judgment of  the
        High  Court, we find that the direction was against the State
        Government  and not against the institution.  So long as  the
        State  Government  is  willing  to pay  the  pension  to  the
        respondent  for the services rendered by him under the  State
        Government, Institution cannot have any grievance.  But there
        would  be  no  rationale  to compel Sainik  School,  the  new
        employer of the respondent, to pay the pension by taking into
        account  the  eleven  and half years of  service,  which  the
        respondent  had rendered under the State Government.  In that
        view  of  the matter, we set aside the impugned direction  of
        the  High  Court  requiring  the Sainik  School  to  pay  the



        enhanced  pension by taking into account the eleven and  half
        years  of service rendered by the respondent under the  State
        Government.   The  counsel for the respondents, in course  of
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        his  arguments,  relied  upon the relevant rules,  which  the
        institution  has  framed subsequent to the judgment  of  this
        Court,  more  particularly  paragraph 1.2  (b).   But  having
        examined the said rules we are of the considered opinion that
        the  aforesaid  rules  will  not apply to the  case  in  hand
        inasmuch  as under the condition contained in 1(a), it  shall
        be  the responsibility of the State Government and not of the
        institution,  and  no such undertaking has been given by  the
        State Government, as required under 1(a) (ii).

                The appeal is allowed.
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