111 TEM NO. 205 COURT NO. 4 SECTI ON 1|

SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (Crl) No(s).2982/2005

(From the judgenent and order dated 10/03/2005 in CRR No. 2116/2004 of The H GH COURT OF

CALCUTTA)

SUBRATA BARMAN SEN Petitioner(s)
VERSUS

STATE OF WEST BENGAL Respondent ( s)

(Wth appln(s) for stay and office report)

[for final disposal]

Date: 25/08/ 2006 This Petition was called on for hearing today.

CORAM :
HON BLE MR JUSTI CE ASHCK BHAN
HON BLE MR JUSTI CE MARKANDEY KATJU
For Petitioner(s) M. P.N. Msra, Sr. Adv.

M. Suchit Mhanty, Adv.

M. Ranj an Mikherj ee, Adv.

For Respondent (s)

M. Avijit Bhattacharjee, Adv.

UPON hearing counsel the Court made the follow ng

ORDER

Leave granted.

Appeal is accepted, inpugned order of the Hi gh Court and that of the Revisiona
| Court are



set asi de. The case is remtted back to the revisional Court to adjudicate
on the revision filed by the

appel I ant agai nst the order of the Mgistrate summoni ng/refusing to discharge himfor a fresh
deci si on

in accordance with | aw.

Parties t hr ough their counsel are directed to appear bef ore
t he revi si onal Cour t on 30th
Cct ober, 2006.
(J.S. Rawat) (Kanwal Si ngh)
AR- cum PS Court Master

[ Signed Order is placed on the File]

I'N THE SUPREME COURT OF | NDI A

CRI M NAL APPELLATE JURI SDI CTI ON

CRI M NAL APPEAL NO OF 2006

(Arising out of SLP (Crl) No. 2982 of 2005)

Subrata Barman Sen. L Appel I ant (s)

Ver sus

State of West Bengal L Respondent ( s)

ORDER

Leave granted.

The  appel | ant was charged for conmi ssi on of the offence



puni shabl e under Secti on 39 of t he I ndi an Electricity Act, 1910 [for

short "the 1910 Act"] for using the electricity wunauthorisedly. He filed

an application for discharge fromthe case before the Trial Court which

was rejected on 30th Septenber, 2002

The Appell ant challenged the said order of the Mgistrate refusing

to di schar ge him from the case by filing a revision petition. The

revisional Court by its order dated 30th June, 2004 held that the case

was triable excl usivel y by t he Speci al Court constituted under t he

Indian Electricity (Wst Bengal Amendnent) Act, 2001 (West Bengal Act

XXX of 2001) [for short ‘the Amendnent Act"], agai nst whi ch t he

appel | ant filed a Crim nal Revi si on Petition in t he Hi gh Court of

Calcutta. The High Court while upholding the findings of the revisiona

Court held that the offence would be triable exclusively by the Special

Court under the  Amendnent Act and di smissed the revision petition

The sai d order of t he Hi gh Court has been i mpugned in t he pr esent

appeal

The Amendnent Act came into force with ef f ect from 15th July,



2002 and the Special Courts were constituted in the year 2003. It was

subnitted bef ore us by the | ear ned counsel appearing for the appell ant

t t he

adm ssi on st age t hat t he al | eged of fence was conmitted by t he appel | ant

under the 1910 Act and the offence could be tried by the Special Copurt as per

provi si ons of Section 39G  of the  Amendnent Act only if it had

committed under the Anended Act. Since the all eged of fence was comitted

by t he appel | ant under t he 1910 Act he coul d be tried under

Act only.

Noti ce was i ssued. Pur suant thereto t he r espondent has put

appearance. Counsel appearing the respondent did not chose to file the

counter affidavit.

Counsel for the appellant reiterated his contention that since the

of fence was not committed under the Anended Act the appellant could

not be tried by t he Speci al Court as provi ded in t he Amendnent

That the appellant could be tried under the 1910 Act only.

Counsel for t he r espondent fairly submits t hat t he contention

rai sed by the counsel for the appellant was unassail able and therefore,

bee

t he

an

n

sai d

Act .



no exception can be taken to the sane.

In view of the subm ssions nmade by the counsel for the parties the

appeal is accept ed, i mpugned order of the High Court and that of the
Revi si onal Court are set asi de. The case is remtted back to t he
revi si onal Court to adj udi cat e on t he revision filed by t he appel | ant

agai nst t he order of t he Magi strate sunmoni ng/ r ef usi ng to di schar ge

himfor a fresh decision in accordance with | aw.

Not hi ng stated herein above shal | be t aken as an expr essi on of

opinion on nerits of the case. The revisional Court shall proceed in the

case without being influenced by any of the observations nade herein

above or in the inpugned order of the High Court.

Parties t hr ough their counsel are directed to appear bef ore t he

revi sional Court on 30th October, 2006

( ASHOK BHAN)

New Del hi; J

August 25, 2006  ( MARKANDEY KATJU)






