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UPON hearing the counsel

I.A No.19 of 2015
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Mahal akshm Pavani, Sr.
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Ankol ekar Gurudatta, AOR
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ORDER
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served on | earned counsel for the petitioner also.

Though we have directed copies of the report to be furnished
to the contesting parties, we think it appropriate to refer to a
part of t he report. The Ani mal Wl fare Boar d of I ndi a

mentioned 10 aspects which pertain to apparent violations of aninal

protection | aws and gui deli nes. Thereafter, it has given certain
reconmendat i ons. The violations which are 10 in nunber read as
foll ows :
"1. TSI P does not have the | egal ownership
certificate for any of the three el ephants
in their custody. For nal e el ephant Babu

the ownership certificate was issued on

05/ 11/2008 in the nanme of M. Mbhant

Ranki shan Dasji, Dist. Rajkot (CGujarat)

(Annexure - 2), for femal e el ephants Laxmi

(Annexure - 3) and Manki (Annexure -4), the
4

ownership certificates wer e issued on
22/01/1999 in the nane of M. N A Zachari a,
Andaman and Ni cobar |slands, Port Blair and
30/11/2002 in the name of M. Man Singh
Shanti Kunwarsen, Dist. Chappra (Bihar)
respectively. As per |law, ownership can be

i ssued only within 30 days of enactnent of
WIld Life (Protection) Act, 1972 or during
the amesty period (i.e. 18 April 2003 to
18- 10- 2003, when the central government

i ssued declaration of WId Life Stock Rul es,
2003). Al ownershi ps issued on date other
than these (30 days and 180 days) are
apparently illegal. This is an apparent
viol ation of Section 40(1) of the WId Life
(Protection) Act, 1972 which mandates within
30 days of enactnment of Act wildlife should
be decl ared, Section 41, under which Chi ef
WId Life Warden (CW.W shoul d conduct an
enquiry after declaration of an animal, and

Section 42, under whi ch owner shi p
certificate has to be issued (after meeting
the provisions of Section 40 & 41). Si nce

these three el ephants do not have a valid
ownership certificate, so they seens to have
been captured fromthe wild and traded
illegally which is an apparent violation of
section 9, that prohibits hunting/capture of
schedul e I animals such as el ephants.

2. TSP fail ed to pr oduce appropriate
transportation pernission for transporting
Laxm and Mani ki . This is in apparent
viol ation of Section 48 - A of the Wldlife
Protection Act, 1972 which states that "no
person shall accept any captive el ephants
for transportation except after exercising
due care to ascertain that perm ssion from
the Chief WIidlife Warden or any other
of ficer authorised by the State Governnent

has



in this behal f has been obtained for such
transportation."”

Al'l the three el ephants under the custody of
the TSP were obtai ned apparently illegally
as none of the gift deeds had been vetted
by/registered with the CW.Wof the state
whi ch had issued the ownership certificates.
Mor eover, femal e el ephant Mani ki was sol d by
M. Man Singh and M. Shanti Ramto M.
Kunwant Sen for an amobunt of Rupees Seven
Lakh twenty five thousand on 20 Cct ober 2007
(Annexure - 4). As this was a comerci al
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deal, it is an apparent violation of the
Section 43 of WId Life (Protection
Amendrment Act, 2002 which prohibits the sale
of wildlife.

As TSP is using all three el ephants for
tourist rides but none of the elephants in
their custody are registered with Ani nal
Wel fare Board of India (AVBI) as per the

provi si ons of Per f or mi ng Ani mal s
(Regi stration) Rules (PARR), 2001, the PARR
2001 is apparently being viol ated. No

necessary perm ssions have been obtai ned
from AMBI under this rule. The order of the
Hon' bl e High court of Kerala in WP. No.

(©) 10424 of 2014, 1dukki SPCA Vs State of
Kerala & others states "However, t hey
(Forest and Wl dlife Departnent)shall ensure
the inplenentation of provisions of the PAR
2001 referred above and take appropriate
action in the matter as and when it is
warranted.’ (Annexure-5)

During the inspection of el ephants at TSP
it was observed that the housing (el ephants
wer e chained on the concrete floor),
mai nt enance (bal anced ration was not fed to
el ephants and the vaccination was not done
agai nst Tetanus, Rabies and Foot & Muth

Di sease) and upkeep were found to be

i nadequate. This is in apparent violation of
section 42 of the WId Life (Protection)
Anmendnent Act, 2002. As per this the CAW
can revoke the ownership certificate and
confiscate the el ephants.

Al'l the three el ephants kept for the joy
rides in the TSP are deprived of necessary
veterinary treatnent and care which is

exhi bited by the physical health issues such
as untreated wounds, cataract, and skin
lesions. Simlarly, the inspection team

di scovered that TSP nanagenent have failed
to provide appropriate shelter, sufficient
food and water facilities for the el ephants
in apparent violations of Section 11(1)a,
11(1)(f) and 11(1)(h) of the Prevention of
Cruelty to Animals (PCA) Act, 1960.

Mor eover, t he i nspectors found spi ked

hobbl es at the staging area of the el ephants

whi ch can inflict pain and induce fear to

restrain them Section 11(1)(a) of PCA Act,
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10.

1960 states that it is cruelty to an animal
and a puni shabl e offence if any person

"beat s, ki cks, over-rides, over-drives,
over-loads, tortures or otherw se treats any
animal so a to subject it to unnecessary
pain or suffering or causes, or being the
owner pernmits, any aninmal to be so treated"
Use of the spiked chain are prohibited as
per the "CQuidelines for care and managenent
of captive elephants issued by Mnistry of
Envi ronment & Forests, Project Elephant, No
9-5/2003- PE dated 8-1-08".

The femal e el ephants were tethered with one
forel eg and one hind | eg using nylon ropes
tightly tied to the trees, while the nale
el ephant was kept in place using heavy
chains. Al three el ephant suffered great

di sconfort and were unable to nove freely,
rest or exhibit any natural behaviour
Section 11(1)(f) states that that it is
cruelty to an aninal and a punishabl e

of f ence if any person "keeps for an
unreasonabl e tine any ani mal chai ned or

t et hered upon an unreasonably short or

unr easonably heavy chain or cord"

Before the issue of the transport pernit,
the CW.Wor the authority issuing the pernmit
woul d be required to obtain a no objection
certificate (NOC) fromthe CALWof the state
where the el ephant is to be transported
about the availability of adequate housing
at the place where the aninal is to be kept.
The TSP failed to produce any such NOC
during the inspection. Not having NOCs woul d
make the transportation of all the three

el ephants in apparent violation of the

"Qui delines for care and nanagenent of
captive el ephants issued by the Mnistry of
Envi ronment & Forests, Project el ephant, No
9-5/2003- PE dated 8-1-08".

As there were no records maintained for the
f eedi ng, wor Kk, vacci nati on, novenent ,
di sease and treatnent etc. by TSP, so this
is the violation of the "Quidelines for care
and nmanagenent of captive el ephants issued
by Mnistry of Environment & Forests,
Pr oj ect El ephant, No 9-5/2003-PE dated
8-1-08"."

7

The recomendati ons which are four in nunber, are enunerated

bel ow :

"1, As all the three el ephants are apparently
being kept by TSP illegally AWBI nay advise
the CW.Wof Goa to seize these el ephants
i medi atel y and humanely transport themto a
sui tabl e el ephant care and rehabilitation
centre where they will not be nade to live
i n chains.

2. As there is violation of the PARR 2001 and
the el ephants are being used for giving



j oyrides to tourists wi t hout t aki ng
perm ssion and registering the el ephants
with AVWBI under the provision of PARR, 2001,
AVBI may initiate necessary |legal actions

agai nst TSP.

3. Since the el ephants are suffering both
mental |y and physically they need i medi ate
veterinary care in a nmore enriching

environnment to avoid further physical and
ment al damage, and AWBI nay advi se CW.W of
Goa to ensure the sane.

4. AVBI may advise CW.Ws of Cujarat, Bihar and
Andaman & Ni cobar I sl ands may t ake
di sciplinary actions against the erring
officials who i ssue t he illegitimte

ownership certificate and other docunents
related to transfer of custody and transport
of el ephants.”
M. Arjun Bobde, |earned counsel appearing for the State of
Goa has filed a reply in this I.A It is subnmitted by the |earned

counsel that the steps are being taken under the Prevention of

Cruelties to Aninmal Act, 1960 and other rel evant | aws.

M. Vivek Rodrigues, |earned counsel appearing for the Janga
Book had filed the counter affidavit. He is at liberty to file any
objections to the report submtted by the Aninmal Welfare Board.

The State of Goa shall file an affidavit indicating the details
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about the affirmative steps it has taken so that aninmals are not

treated with cruelty.

Ms. Mahal akshmi Pavni, |earned senior counsel appearing for
t he Tr opi cal Spi ce Pl antation shal | file t he counter af fidavit

within two weeks hence.

Be it noted, M. Sundaram |earned senior counsel has raised
three fundanental issues, i.e., (i) after the Act has cone into
force, whether any person can keep an el ephant in his custody as
the owner; (ii) assunming there is no prohibition for keeping an
el ephant, what Rul e should govern the upkeep of the animal; and
(iii) who are the authorities to regulate the health, upkeep and

the manner in which the el ephants are to be treated and used.

I.A No.21 of 2015



M. Sidharth Luthra, |earned senior counsel appearing in the
I.A which pertains to the State of Kerala would contend that after
coming into force of the Wld Life (Protection) Act, 1972 and the
Rul es framed thereunder, the State of Kerala should not have issued

any kind of ammesty schene which includes ownership certificate.

| ssue notice on the |.A

As M. Jogy Scaria, |earned counsel accepts notice on behalf
of the State of Kerala, no further notice need be issued. M. Jogy
Scaria, |learned counsel for the State shall file the reply within

t hree weeks hence.

I.A No.25 in WP No. 743 of 2014

| ssue noti ce.

A copy of the I. A be served on M. Jogy Scaria, |earned
counsel for the State of Keral a. Reply, if any, be filed within

t hree weeks hence.

A copy of the report submitted by the Animal Welfare Board of
India and copies of the I.A Nos.19, 21 and 25 of 2016 be served on
M. Paraneshwar, |earned counsel appearing for the Kerala El ephant

Omners Associ ati on.

Let the matter be listed on 27.04. 2016.

(@l shan Kumar Arora) (H. S. Parasher)
Court Master Court Master



