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Petition(s) for Speci al Leave to Appeal (Givil) No(s) . 30243-

30244/ 2009

(From the judgenent and order dated 20/08/ 2004 in CVMP No. 56/2004 &
CP No. 1494/2004 of The H GH COURT OF KARNATAKA AT BANGALORE)

FAROOQ BAI G Petitioner(s)
VERSUS
ABDUL KARI M BAI G & ANR Respondent ( s)

(Wth appln(s) for c/delay in filing SLP,c/delay in refiling SLP and
of fice report)

Dat e: 09/ 04/ 2010 These Petitions were called on for hearing today.

CORAM :
HON BLE MR JUSTI CE R V. RAVEENDRAN
HON BLE MR. JUSTICE R M LODHA
For Petitioner(s) P. Ranesh, Adv.
Y. Arunagiri, Adv.
Rakesh K. Sharma, Adv.
For Respondent (s) N. D. B. Raju, Adv.
Bharat hi Raj u, Adv.
N. Ganpat hy, Adv.
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UPON hearing counsel the Court made the follow ng

ORDER
Del ay condoned. Leave granted.
In terns of t he si gned or der, we allow the
appeal s, set asi de t he orders dat ed 20. 8. 2004 and

28. 1. 2005 and appoi nt Justice S. Venkataraman, a retired
Judge of the Karnataka Hi gh Court as the sole Arbitrator.

( Ravi P. Verma ) ( MS Negi )
Court Master Court Master

[ Signed order is placed on the file]

I N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NOS. 3315-3316 OF 2010
[Arising out of SLP(C) No.30243-30244/2009]

FAROOQ BAIG APPELLANT
Ver sus

ABDUL KARRM BAIG & ANR. RESPONDENTS

ORDER

Del ay of 1603 days with reference to the chall enge
to order in the main petition and delay of 1442 days in so



far as the challenge to the order in review petition is

expl ai ned by stating that the nmain order was chall enged by

filing a wit petition; that in view of the decision of

this Court in SBP & Co. Vs. Patel Engineering Ltd., (2005)

8 SCC 618, t hat an order under Secti on 11 of t he
Arbitration and Conciliation Act, 1996 ("the Act’ for
short) could be challenged only by initiating proceedi ngs

under Article 136, the wit petition was disnissed; and

that thereafter, the petitioner has filed SLP. As the
del ay has been satisfactorily expl ai ned, we condone the
del ay. Leave granted.
2. The appel |l ant and second respondent are the sons of
first respondent. Certain disputes having arisen between
t hem t he appel | ant sought reference to arbitration and
proposed Snt. Susheela as an arbitrator. The respondents
al so agr eed for arbitration by Snt . Susheel a as sol e
arbitrator. The di sputes were, accordingly, referred to
t he sai d Snt . Susheel a. Al'l egi ng t hat t he sai d Snt
Susheel a had decl i ned to act as an arbitrator, t he
appel lant filed a petition under Section 11 of the Act for
appoi nt nent of a new Arbitrator. When the said petition
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came up for consideration before the designate of the Chief
Justice on 20.8.2004, the appellant’s counsel could not be
present; and the respondents’ counsel inforned the Court
that though the appellant claimed that Snt. Susheel a had
declined, there was no material to show that she had, in

fact, so declined. In view of the said subm ssion, the

| earned designate dism ssed the petition under Section 11

of t he Act . The appel | ant filed an application for
recal ling the said order whi ch was al so di sni ssed on
28. 1. 2005. The said orders are under challenge in these

appeal s by special |eave.

3. The fact t hat t he parties have agr eed for
arbitration is not in dispute. The appel l ant came with an
application under Section 11 of the Act with a specific

case that Sm. Susheela who was the agreed arbitrator had

ref used to continue as an arbitrator. If the respondents
wanted to contest the sane, they could have produced a

letter fromSnt. Susheela stating that she was willing to

continue as Arbitrator. The appellant could not satisfy the

Court that Snt. Susheela had declined to act as Arbitrator

as hi s counsel could not be present at the hearing on
20. 8. 2004. The reason for non-appearance was expl ai ned by
t he appel | ant. In spite of it, the Court proceeded to
reject the application under Section 11 of the Act which
was not warrant ed. At | east, when the application for
recalling was filed, the | earned designhate ought to have
set right the matter. But it was not done.
4, The appel |l ant has established that Snt. Susheel a was
unwilling to act as Arbitrator. W are, therefore, of the
view that the application under Section 11 of the Act ought
to be al | owed and a new Arbitrator appoi nt ed. e,
accordi ngly, all ow these appeal s, set asi de the orders
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dat ed 20. 8. 2004 and 28. 1. 2005 and appoi nt Justice S
Venkat araman, a retired Judge of the Karnataka H gh Court
as the sole Arbitrator.

5. Lear ned counsel for t he respondent s stated t hat
during the pendency of the wit petition which was filed by

the appell ant chall enging the order of the designate, the

appel lant had filed a suit for permanent injunction and

there an application under Section 8 has been filed by the

respondents. If respondents agree to mmintain status quo,

t he appel |l ant can nove the Court so that the said suit

coul d be di sposed of by consent.

New Del hi; J.
April 09, 2010. ( RM LODHA)



