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VERSUS
NATI ONAL HYDROELECTRI C POAER CORP. L. &ORS

(Prayer for interimrelief and office report)
Wth

G vil Appeal No. 4516/ 2000 and
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M P. POLLUTI ON CONTROL BOARD
VERSUS

M P. ELECTRI CI TY BOARD
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Civil Appeal Nos. 4659-4668/ 2000
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VERSUS
NATI ONAL HYDROELECTRI C PONER CORP. L. &ORS

(Prayer for interimrelief and office report)
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Appel I ant (s)
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Appel I ant (s)

Respondent (s)

Date : 25/07/2001 These Petitions were called on for hearing today.

CORAM :
HON BLE MR, JUSTI CE B. N. KI RPAL
HON BLE MR JUSTI CE N. SANTOSH HEGDE
HON BLE MR JUSTI CE K. G BALAKRI SHNAN

For Appellant (s)
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s 5 §FFS
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ORDER

5/ 00 and 4659-4668/ 00@@

[0060060000600060060060000600600600600;

These
order, but w

C. A Nos. 451

the Court nmde the follow ng

appeals are dismissed in ternms of the signed

th no order as to costs.

6/ 00 and 4517/ 00@@

006006000060060000600600600600;

In
4659- 4668/ 00,
order as to ¢

view of the order in CA Nos. 2885/ 00
these appeals are also disnissed, but with
osts.

Report abl e. @@
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(D. P. WALI A) (S. L. GOYAL)
Court Master Court Master

(Signed Oder is placed on the file)
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IN THE SUPREME COURT OF | NDI A
Cl VIL APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO. 2885 COF 2000@@
66000000660 000000660000000800:
Uni on of India .. Appel | ant
VS.

Nat i onal Hydroel ectric Power Corpn.
Ltd. & Os. .. Respondent s

and

ClVIL APPEAL NOS. 4659-4668 OF 2000@@
60600600006006000060000600600006000:

Chairman, H. P. State Pollution Control
Board & Anr. .. Appel l ants

VS.

Nat i onal Hydroel ectric Power Corpn.
Ltd. & Os. .. Respondent s
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ClVIL APPEAL NO. 4516 OF 2000@@

0600000600060 0060006000600060006000:
and

ClVIL APPEAL NO. 4517 OF 2000@@

0000000000000000000000060006000:

M P. Pollution Control Board .. Appel | ant
VS.
M P. Electricity Board .. Respondent s
O R D E R@@
cceeceece

Cvil Appeal Nos. 2885/2000 and 4659- 4668/ 2000@@
CCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCeeee

The short question which arises for consideration in
these cases is : Wether there can be a valid | evy under the
provisions of the Water (Prevention and Control of Pollution)
Cess Act, 1977 (hereinafter referred to as "the said Act") on
the hydro power generating industry ?
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The aforesaid Act was pronmulgated with a viewto |evy
and collect cess fromthe units which were thought to cause
pollution and the funds so realised were to be entrusted to
appropriate authorities, inter alia, for renedial measures.



According to Section 3 of the said Act, the cess was
payabl e by every person carrying on any specified i ndustry and
by every local authority. The expression ‘specified industry’
is defined in Section 2(c) to nean any industry specified in
Schedul e 1.

Wien the Act was pronul gated, hydel power generating
i ndustry was not included in Schedule I. In order to be able
to inmpose cess on this industry, a notification No. GSR
377(E) dated 16th April, 1993 was purported to be issued under
Section 16 of the Act.

The respondents filed wit petitions challenging the
i mposition of cess on the hydro power generating industry.
Anongst ot her grounds which were raised, it was contended on
behalf of the respondents that there had been no valid
anmendnment of Schedule |I of the Act and, therefore, no cess
could be inposed. This was one of the contentions which was
accepted by the Hi gh Court which canme to the conclusion that
the provisions of Section 16 had not been conplied with while
purporting to anend Schedule | of the Act.

In these appeals, it has been contended by the | earned
Additional Solicitor GCeneral that a notification had been
i ssued as contenplated by Section 16 and the matter had been
referred to a Parlianentary Committee and this shows that

I

there had been sufficient conpliance with the provisions of
Section 16 and the anendnent shoul d be regarded as havi ng been
duly incorporated in Schedul e |

Section 16 reads as follows :

" 16. Power to anend Schedule I. - (1) @@
BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB
The Central Government nmay, by notification in
the Oficial Gazette add to Schedule | any
industry having regard to the consunption of
water in the carrying on of such industry and the

consequent di scharge thereof resulting in
pol lution of any stream and thereupon Schedul e
shall, subject to the provisions of sub-section

(2), be deened to be anmended accordingly.

(2) Every such notification shall be laid
before each House of Parliament, if it is
sitting, as soon as may be after the issue of the
notification, and if it is not sitting, wthin
seven days of its re-assenbly and the Central
Governnment shall seek the approval of Parlianent
to the notification by a resolution noved within
a period of fifteen days beginning with the day
on which the notification is so laid before the
House of the People, and if Parlianment nakes any
nmodi fication in the notification or directs that
the notification should cease to have effect, the
notification shall thereafter have effect only in
such nodified formor be of no effect, as the
case nmy be, but without prejudice to the
validity of anything previously done thereunder."

Sub-section (1) gives power to the Central Governnent
to add to Schedule | any industry, but the procedure which is
to be followed is provided by sub-section (2). When a



notification is issued with a viewto making an addition to
Schedule 1, the sane is required to be |aid before each House
of Parlianent if it is sitting and if the Parlianent is not in
session then a tine linmt of seven days is prescribed fromthe
re-assenbly of the Parlianment within which the notification
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must be so placed. Sub-section (2) further requires that
after the notification has been so placed, then within fifteen
days of the placing of the notification, the Centra
Governnment has to seek approval of the Parlianent to the
i ssuance of the notification. Mere perusal of sub-section (2)
shows that there has to be a positive act of approval by the
Parliament to the issuance of the notification before it can
be held that Schedule | has been anended. Merely laying the
notification before each House of Parliament is not sufficient
conpliance wthin the provisions of Section 16(2). There is
of course no time limt within which the Houses of Parlianent
are required to pass a resolution once the Central Governnent
has sought approval as contenpl ated by sub-section (2), but in
the present case the pleadings disclose that no such approva
was in fact sought for.

During the hearing of the wit petitions before the
H machal Pradesh Hi gh Court, an affidavit dated 19th July,
1999 was filed by one Dr. Jag Ram Additional Director in the
Mnistry of Environnent & Forests, Governnent of India. In
paragraph 4 of the said affidavit, he states as follows :

"4. That during the course of hearing on
5-7 July, 1999 before this Hon' ble Court
reference was made to the avernents nade in
paragraph 5 of the aforenentioned affidavit
(dated 9.12.98) by this respondent. In this
connection, this respondent submits that the
requi site records and bulletins of the Parlianent
have been further exam ned. It was found that no
resolution relating to the above notification
dated 16.4.93, had been noved."

We see no reason to disbelieve the correctness of the
avernent so made in the said affidavit. The avernent nmade is

categorical and wunequivocal, nanely, that no resolution
relating to the notification dated 16.4.1993 had been noved in
the Parliament. |If no resolution had been noved, the question

of the Parlianent giving approval does not arise. Though the
first step of placing the notification in each House of
Parliament had been taken, subsequent steps |eading to passing
of the resolution were not even comenced with the noving of

the resolution. It is not necessary for us to consider what
is the effect of not noving the resolution within the time
frane of 15 days as prescribed by sub-section (2) as t he
present case is not where there has been a delay in noving

the resolution. There has been in fact a non-conpliance with
the said requirement. Wth resolution not having been noved
at all, it cannot be held that there was a valid anendnent of
Schedule | to the Act. The High Court, in our opinion, was,
therefore, right 1in conming to the conclusion that this |[evy
and the purported realisation of the cess was not in



accordance with | aw.

These appeal s are, accordingly, disnissed, but with no
order as to costs.

Civil Appeal Nos. 4516 and 4517 of 2000@@
CCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCeCeeee

In view of the above order, these appeals are also
di sm ssed, but with no order as to costs.
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......................... J.
(B.N. KIRPAL)
......................... J.
(N. SANTCSH HEGDE)
......................... J.

(K. G BALAKRI SHNAN)
New Del hi ;
July 25, 2001.



