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JUDGVENT

R F. Narinman, J.

1. Del ay condoned in filing the special |eave petitions.
2. Leave granted in SLP (C) Nos. 36578/2013, 36579/2013,
36581/ 2013, 37831/2013, 37833/2013, 37834/2013, SLP(O
NO.......... cc No. 224/ 2014) , SLP( C) NO.......... cc
No. 1543/ 2014) , SLP( O Nos. 11094/ 2014, 11095/ 2014,

12710/ 2014, 24620/ 2014, 11319/ 2015.
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3. This group of appeals arises fromthe State of Meghal aya

and concerns deductions to be made under Sections 80-1B and
80-1C of the Incone Tax Act, 1961. G vil Appeal No.7622 of
2014 has been treated as the lead matter in which a judgnent
of the Gauhati High Court dated 29.5.2013 has been deli vered,

whi ch has been followed in all the other appeals.
4. G vil Appeal No.7622 of 2014 concerns itself with two

i ncone tax appeals filed by the Revenue agai nst the judgnent
of the Income Tax Appellate Tribunal, |ITA No.7/2010 arising out
of the applicability of Section 80-1B, and I TA No.16/2011 ari sing
out of the applicability of Section 80-1C For the purpose of
these matters, the facts in I TA No.7/2010 are narrated
her ei nbel ow.
5. The r espondent is engaged in t he busi ness
manuf acture of Steel and Ferro Silicon. On 9.10.2014, the
Respondent submitted its return of incone for the year
2004- 2005 di scl osing an incone of Rs.2,06,970/- after claining
deduction under Section 80-1B of the Income Tax Act on the
profits and gains of business of the respondent’s industria
undert aki ng. The respondent had received the follow ng
amount s on account of subsidies:-

Transport subsidy - Rs. 2, 64, 94, 817. 00

I nterest subsidy - Rs. 2, 14, 569. 00
Power subsidy - Rs. 7, 00, 000. 00
Total - 52.2,74,09,386.00

6. The Assessing Oficer, int assessnent order dated

7.12.2006, held that the amounts received by the assessee as



subsi di es were revenue receipts and did not qualify for
deduction under Section 80-1B(4) of the Act and, accordingly,
the respondent’s claimfor deduction of an anount of

Rs. 2, 74, 09, 386/ - on account of t he three subsi di es
af ore-nenti oned were disall owed. The respondent - assessee
preferred an appeal before the Conmi ssioner of Incone Tax
(Appeal s), Guwahati, who, vide his order dated 8.3.2007

di sm ssed the appeal of the respondent. Aggri eved by the
af oresai d order, the respondent preferred an appeal before the
| TAT which, by its order dated 19.3.2010, allowed the appeal of
the respondent. The Revenue carried the nmatter thereafter to
the H gh Court, under Section 260A of the Act, which resulted in
t he i mpugned j udgnment dated 29.5.2013, which decided the

matt er agai nst the Revenue. Revenue is therefore before us in

appeal agai nst this judgnent.
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7. Shri Radhakri shnan, |earned senior advocate appearing

on behal f of the Revenue, argued before us that any anount
recei ved by way of subsidy was an anount whose source was

the Governnment and not the business of the assessee. He
further argued that there is a world of difference between the
expression profits and gains "derived front any business, and
profits "attributable to" any business, and that since the section
speaks of profits and gains "derived front' any business, such
profits and gains nust have a close and direct nexus with the
busi ness of the assessee. Subsidies that are allowed to the
assessee have no close and direct nexus with the business of
the assessee but have a close and direct nexus with grants
fromthe Governnment. This being the case, according to him
the respondent did not qualify for deductions under Sections
80-1B and 80-1C of the Act. In the course of his |engthy
subni ssi ons, he made reference to a nunber of judgnents

i ncl udi ng the judgnent reported as Li berty I ndi a



Conmi ssi oner of |Incone Tax reported in 2009 (9) SCC 328,
whi ch has been followed by the H machal Pradesh Hi gh Court

in Supriya GIl v. CT (2010) 193 Taxnman 12 (H nmachal

Pr adesh) . He submitted that the aforesaid judgnent of the °
H machal Pradesh Hi gh Court has taken a dianetrically

opposite view to the judgnent of the Gauhati Hi gh Court,

i mpugned in the present appeals, and deserves to be foll owed,

as it, in turn, has followed Liberty India s judgnment and

anot her Suprenme Court judgnment reported as CIT v. Sterling

Foods, 237 ITR 579 (1999). He also relied upon Sections 80-A

and 80-AB in order to denonstrate the schene of deductions

al | owabl e under Part-VI-A of the Income Tax Act. He al so

referred us to Sections 56 and 57 (iii) of the Act to buttress his
submi ssion that subsidies being in the nature of "incone from

ot her sources" could not be allowed to be deducted fromprofits
and gai ns of business, which fell under a different sub-heading

in Section 14 of the Act. According to him there is one
interpretation and one interpretation alone of Sections 80-1B

and 80-1C, which cannot be deviated fromwth reference to any
so-cal | ed object of the said sections.

8. Countering these subm ssions, Shri P. Chidanbaram

Lear ned Seni or Counsel appearing on behalf of the assessee,

referred to the Budget Speech of the Mnister of Finance for

1999-2000 to buttress his submission that the idea of giving
these subsidies was to give a 10 year tax holiday to those who
come from outside Meghal aya to set up industries in that State,
which is a backward area. He referred to several judgnents,

i ncluding the judgnent reported in Jai Bhagwan G| and Fl our
MIlls v. Union of India and Gthers (2009) 14 SCC 63 and

Sahney Steel and Press Wrks Ltd. v. Comm ssioner of

I ncone Tax, A P. - |, Hyderabad, (1997) 7 SCC 764 to buttress
hi s subm ssion that subsidies were given only in order that

items which would go into the cost of manufacture of the



products made by the respondent should be reduced, as these
subsi di es were reinbursenent for either the entire or partial
costs incurred by the respondent towards transporting raw
materials to its factory and transporting its finished products to
deal ers, who then sell the finished products. Further, power
subsi dy, interest subsidy and insurance subsidy were al so
rei mbursed, either wholly or partially, power being a necessary
el ement of the cost of manufacture of the respondent’s
products, and insurance subsidy being necessary to defray
costs for both manufacture and sale of the said products.
7
Further, interest subsidy would al so go towards reducing the
interest element relatable to cost, and therefore all four
subsidies being directly relatable to cost of manufacture and/or
sal e woul d therefore necessarily fall within the | anguage of
Sections 80-1B and 80-1C, as they are conponents of cost of
runni ng a business fromwhich profits and gains are derived.
He sought to distinguish the judgrments cited by Shri
Radhakri shnan, in particular the judgment of this Court in
Li berty India, on the ground that the said judgnent did not dea
with a subsidy relatable to cost of manufacture but dealt with a
DEPB drawback schene, which related to export of goods and
not manufacture of goods, thereby rendering the said decision
i napplicable to the facts of the present case. Shri S. Ganesh
| earned seni or counsel appearing on behal f of some of the
respondent - assessees, reiterated the subm ssions nade by
Shri P. Chi dambaram and added that as all the subsidies went
towards cost of manufacture or sale of the products of the
respondent, such subsi dies being anounts of cost which were
actually incurred by the respondent and thereafter reinbursed
by the State, the principle of netting off recognized in severa
8
decisions of this Court ought to be applied, and on application

of the said principle, it is clear that the subsidy received by the



respondent was only to depress cost of manufacture and/or

sal e and would therefore be "derived front profits and gains
made fromthe business of the assessee. He also relied upon a
judgnent of the Calcutta Hi gh Court dated 15.1.2015, in C1.T.
v. Cenent Manufacturing Conpany Limted, which has

foll owed the Gauhati Hi gh Court, and a judgnent of the Delh

Hi gh Court in CIT v. Dharanpal Prencthand Ltd., 317 ITR

353.

9. We have heard | earned counsel for the parties. Before
enbar ki ng on a di scussion of the relevant case law, we think it
is necessary to set out Sections 80-1B and 80-1C insofar as they

are relevant for the deternmination of the present case.

"80-1B Deduction in respect of profits and gains
fromcertain industrial undertakings other than
i nfrastructure devel opnent undert aki ngs

(1) Where the gross total income of an assessee

i ncludes any profits and gains derived from any

busi ness referred to in sub-sections (3) to (11),

(11A) and (11B) (such business being hereinafter
referred to as the eligible business), there shall, in
accordance with and subject to the provisions of this
section, be allowed, in conputing the total incone

of the assessee, a deduction fromsuch profits and
gai ns of an anount equal to such percentage and
for such nunber of assessnment years as specified
in this section.

(2) This section applies to any industrial undertaking
which fulfils all the follow ng conditions, nanely:-
(i) it is not forned by splitting up, or the
reconstruction, of a business already in existence:
Provided that this condition shall not apply in

respect of an industrial undertaking which is fornmed
as a result of the re-establishment, reconstruction or
revival by the assessee of the business of any such

i ndustrial undertaking as is referred to in section
33B, in the circunstances and within the period
specified in that section;

(ii) it is not formed by the transfer to a new busi ness
of machinery or plant previously used for any

pur pose;

(iii) it manufactures or produces any article or thing,
not being any article or thing specified in the list in
the El eventh Schedul e, or operates one or nore

cold storage plant or plants, in any part of India:
Provided that the condition in this clause shall, in
relation to a small scale industrial undertaking or an
i ndustrial undertaking referred to in sub-section (4)
shall apply as if the words "not being any article or
thing specified in the list in the El eventh Schedul e"
had been omitted.

Expl anation 1- For the purposes of clause (ii), any
machi nery or plant which was used outside India by



any person other than the assessee shall not be
regarded as nmachinery or plant previously used for

any purpose, if the following conditions are fulfilled,
nanel y: -

(a) such machinery or plant was not, at any tine
previous to the date of the installation by the
assessee, used in India;

(b) such machinery or plant is inmported into India
fromany country outside India; and

(c¢) no deduction on account of depreciation in
respect of such machinery or plant has been

all owed or is allowable under the provisions of this
Act in conmputing the total inconme of any person for
any period prior to the date of the installation of the
machi nery or plant by the assessee.

Expl anation 2- \Were in the case of an industrial
undert aki ng, any machi nery or plant or any part

t hereof previously used for any purpose is
transferred to a new business and the total val ue of
the machinery or plant or part so transferred does
not exceed twenty per cent of the total value of the
machi nery or plant used in the business, then, for
the purposes of clause (ii) of this sub-section, the
condition specified therein shall be deemed to have
been conplied with;

(iv) in a case where the industrial undertaking
manuf actures or produces articles or things, the
undertaki ng enploys ten or nore workers in a

manuf acturi ng process carried on with the aid of
power, or enploys twenty or nore workers in a

manuf acturing process carried on without the aid of
power .

(4) The ampunt of deduction in the case of an

i ndustrial undertaking in an industrially backward
State specified in the Ei ghth Schedul e shall be
hundred per cent of the profits and gains derived
fromsuch industrial undertaking for five assessnent
years beginning with the initial assessnent year and
thereafter twenty-five per cent (or thirty per cent
where the assessee is a conpany) of the profits and
gai ns derived fromsuch industrial undertaking:
Provided that the total period of deduction does not
exceed ten consecutive assessnent years (or

twel ve consecutive assessnent years where the
assessee is a co-operative society) subject to
fulfillment of the condition that it begins to

manuf acture or produce articles or things or to
operate its cold storage plant or plants during the

peri od begi nning on the 1st day of April, 1993 and
endi ng on the 31st day of March, 2004:
Provided further that in the case of such industries
in the North-Eastern Region, as nmay be notified by
the Central Governnment, the anobunt of deduction
shal | be hundred per cent of profits and gains for a
period of ten assessnent years, and the total period
of deduction shall in such a case not exceed ten
assessnent years.

Provi ded al so that no deduction under this
sub-section shall be allowed for the assessnent
year begi nning on the 1st day of April, 2004 or any
subsequent year to any undertaking or enterprise
referred to in sub-section (2) of section 80-1C.
Provided also that in the case of an industrial
undertaking in the State of Jammu and Kashmir, the
provi sions of the first proviso shall have effect as if
for the figures, letters and words 31st day of March

10

11



2004, the figures, letters and words 31st day of
March, 2012 had been substituted:

Provi ded al so that no deduction under this
sub-section shall be allowed to an industrial
undertaking in the State of Jamu and Kashmir

whi ch is engaged in the manufacture or production
of any article or thing specified in Part C of the
Thirteenth Schedul e.”

"80-1C Special provisions in respect of certain
undertaki ngs or enterprises in certain special
category States

(1) Where the gross total incone of an assessee

i ncludes any profits and gains derived by an
undertaki ng or an enterprise from any business
referred to in sub-section (2), there shall, in
accordance with and subject to the provisions of this
section, be allowed, in conputing the total incone

of the assessee, a deduction fromsuch profits and
gains, as specified in sub-section (3)."

12

10. There is no dispute between the parties that the
busi nesses referred to in Section 80-1B are busi nesses which
are eligible businesses under both the aforesaid Sections. The
parties have only | ocked horns on the neaning of the
expression "any profits and gains derived from any business".
11. The aforesaid provisions were inserted by the Finance Act
1999 with effect from 1.4.2000. The Finance Mnister in his
budget speech for the year 1999-2000 spoke about industrial
devel opnent in the North Eastern Region as follows:-

"M . Speaker, Sir, | amconscious of the fact that,

despite all our announcenents, the industrial

devel opnent in North Eastern Regi on has not cone

up to our expectations. To give industrialisation a

fillipinthis area of the country, | propose a 10 year

tax holiday for all industries set up in Gowth

Centres, Industrial Infrastructure Devel oprment

Cor porations, and for other specified industries, in

the North Eastern Region. | would urge the

i ndustrial entrepreneurs fromthis part of the country

to seize the opportunity and set up nodern, high

val ue added manufacturing units in the region."
12. The reference to the 10 year tax holiday for the industries
set up in the North Eastern Region is an obvious reference to
the second proviso to sub-section (4) of Section 80-1B set out
her ei nabove. The speech of a Mnister is relevant insofar it

13

gi ves the background for the introduction of a particular

provision in the Income Tax Act. It is not determ native of the



construction of the said provision, but gives the reader an idea
as to what was in the Mnister’'s nind when he sought to

i ntroduce the said provision. As an external aid to construction
this Court has, in K P. Varghese v. Income Tax O ficer,

Er nakul am and Anr., (1982) 1 SCR 629, referring to a

M ni ster’s speech piloting a Finance Bill, stated as under: -

"Now it is true that the speeches nmade by the

Menbers of the Legislature on the floor of the

House when a Bill for enacting a statutory provision

i s being debated are inadm ssible for the purpose of
interpreting the statutory provision but the speech
made by the Mowver of the Bill explaining the reason
for the introduction of the Bill can certainly be
referred to for the purpose of ascertaining the

m schi ef sought to be renedied by the |egislation

and t he object and purpose for which the |egislation
is enacted. This is in accord with the recent trend in
juristic thought not only in Western countries but
also in India that interpretation of a statute being an
exercise in the ascertai nnent of neaning,

everything which is logically relevant should be

admi ssible. In fact there are at |east three decisions
of this Court, one in Loka Shi kshana Trust v.
Conmi ssi oner of |ncone-Tax [1975] 101 ITR

234(SC) the other in Indian Chanber of Conmerce

v. Commi ssioner of Incone-tax [1975] 101 I TR

796(SC) and the third in Additional Commi ssioner of
Incone-tax v. Surat Art Silk C oth Manufacturers
Associ ation [1980] 121 I TR 1(SC) where the speech

14
made by the Finance Mnister while introducing the
excl usionary clause in Section 2 Cause (15) of the
Act was relied upon by the Court for the purpose of
ascertai ning what was the reason for introducing
that clause. The speech nade by the Finance
M ni ster while noving the amendnent introducing
Sub-section (2) clearly states what were the
circunstances in which Sub-section (2) cane to be
passed, what was the m schief for which Section 52
as it then stood did not provide and which was
sought to be remedi ed by the enactnment of
Sub-section (2) and why the enactnent of
Sub-section (2) was found necessary. It is apparent
fromthe speech of the Finance M nister that
Sub-section(2) was enacted for the purpose of
reachi ng those cases where there was
under - statenment of consideration in respect of the
transfer or to put it differently, the actua
consi deration received for the transfer was
"considerably nore’ than that declared or shown by
the assessee, but which were not covered by
Sub-section (1) because the transferee was not
directly or indirectly connected with the assessee.
The object and purpose of Sub-section (2), as
explicated fromthe speech of the Finance M nister
was not to strike at honest and bonafi de
transacti ons where the consideration for the transfer
was correctly disclosed by the assessee but to bring
within the net of taxation those transactions where
the consideration in respect of the transfer was



shown at a | esser figure than that actually received
by the assessee, so that they do not escape the
charge of tax on capital gains by under-statenment of
the consideration. This was real object and purpose
of the enactnent of Sub-section (2) and the
interpretation of this sub-section nust fall inline with
t he advancenent of that object and purpose. W
must therefore accept as the underlying assunption
of Sub-section (2) that there is under-statement of
consideration in respect of the transfer and
15
Sub-section (2) applies only where the actua
consi deration received by the assessee is not
di scl osed and the consideration declared in respect
of the transfer is shown at a lesser figure than that
actually received."

13. A series of decisions have made a distinction between

"profit attributable to" and "profit derived fronl' a business.

one of the early judgnents, nanely, Canbay El ectric Supply

I ndustrial Conpany Linmited v. Conmissioner of |ncone

Tax, GQujarat |1, (1978) 2 SCC 644, this Court had to construe
Section 80-E of the Incone Tax Act, which referred to profits
and gains attributable to the business of generation or

distribution of electricity. This Court held:

"As regards the aspect energing fromthe

expression "attributable to" occurring in the phrase
"profits and gains attributable to the business of" the
specified industry (here generation and distribution

of electricity) on which the learned Solicitor Cenera
relied, it will be pertinent to observe that the
Legi sl ature has deliberately used the expression
"attributable to" and not the expression "derived
from'. It cannot be disputed that the expression
"attributable to" is certainly wider in inport than the
expression "derived fronf. Had the expression

"derived from' been used it could have with sone

force been contended that a bal anci ng charge

arising fromthe sale of old machi nery and buil di ngs
cannot be regarded as profits and gains derived
fromthe conduct of the business of generation and

distribution of electricity. In this connection it my be

poi nted out that whenever the Legislature wanted to
give a restricted nmeaning in the manner suggested

by the |l earned Solicitor General it has used the
expression "derived fronf, as for instance in s. 80J.
In our view since the expression of wider inport,
nanely, "attributable to" has been used, the
Legi sl ature intended to cover receipts from sources
ot her than the actual conduct of the business of
generation and distribution of electricity." (Para 8)

14. In Commi ssioner O Incone Tax, Karnataka v. Sterling
Foods, Mangal ore, (1999) 4 SCC 98, this Court had to decide

whet her income derived by the assessee by sale of inport

16



entitlements on export being made, was profit and gain derived
fromthe respondent’s industrial undertaking under Section
80HH of the Indian Income Tax Act. This Court referred to the
judgnent in Canbay El ectric Supply (supra) and enphasized
the difference between the w der expression "attributable to" as
contrasted with "derived fromf. In the course of the judgnent,
this Court stated that the industrial undertaking itself had to be
the source of the profit. The business of the industria
undertaking had directly to yield that profit. Having said this, this
Court finally held:-

"W do not think that the source of the inport

entitlements can be said to be the industrial

undert aki ng of the assessee. The source of the

17

import entitlenments can, in the circunmstances, only

be said to be the Export Pronotion Schenme of the

Central Govt. whereunder the export entitlenents

beconme avail able. There nust be for the application

of the words "derived from', a direct nexus between

the profits and gains and the industrial undertaking.

In the instant case the nexus is not direct but only

incidental. The industrial undertaking exports

processed sea food. By reason of such export, the

Export Pronotion Schene applies. Thereunder, the

assessee is entitled to inport entitlenments, which it

can sell. The sale consideration therefrom cannot,

in our view, be held to constitute a profit and gain

derived fromthe assessees’ industrial undertaking."

(Para 13)
15. Simlarly, in Pandi an Cheni cal s Limted %
Conmi ssi oner of Incone Tax, 262 I TR 278, this Court dealt
with the claimfor a deduction under Section 80HH of the Act.
The question before the Court was as to whether interest
earned on a deposit made with the Electricity Board for the
supply of electricity to the appellant’s industrial undertaking
shoul d be treated as inconme derived fromthe industria
undert aki ng under Section 80HH. This Court held that although
electricity may be required for the purposes of the industria
undertaki ng, the deposit required for its supply is a step
renoved fromthe business of the industrial undertaking. The
derivation of profits on the deposit made with the Electricity

18
Board could not be said to flow directly fromthe industrial



undertaking itself. On this basis, the appeal was decided in
favour of Revenue.

16. The sheet anchor of Shri Radhakrishnan’s submissions is
the judgnent of this Court in Liberty India v. Commi ssioner of
I ncone Tax, (2009) 9 SCC 328. This was a case referring
directly to Section 80-1B in which the question was whet her
DEPB credit or Duty drawback receipt could be said to be in
respect of profits and gains derived froman eligible business.

This Court first nmade the distinction between "attributable to"

and "derived from' stating that the latter expression is narrower

in connotation as conpared to the fornmer. This court further
went on to state that by using the expression "derived froni
Parliament intended to cover sources not beyond the first

degree. This Court went on to hol d: -

"34. On an anal ysis of Sections 80-1A and 80-IB it
becones cl ear that any industrial undertaking,

whi ch becones eligible on satisfying sub-section(2),
woul d be entitled to deduction under sub-section (1)
only to the extent of profits derived from such

i ndustrial undertaking after specified date(s). Hence,
apart fromeligibility, sub-section (1) purports to
restrict the quantum of deduction to a specified
percentage of profits. This is the inportance of the

words "derived fromindustrial undertaking" as
agai nst "profits attributable to i ndustri al
undert aki ng".

35. DEPB is an incentive. It is given under Duty
Exenpti on Remi ssion Schene. Essentially, it is an
export incentive. No doubt, the object behind DEPB
is to neutralize the incidence of custonms duty
payment on the inmport content of export product.
This neutralization is provided for by credit to
custons duty agai nst export product. Under DEPB

an exporter nmay apply for credit as percentage of
FOB val ue of exports made in freely convertible
currency. Credit is available only against the export
product and at rates specified by DGT for inport of
raw materials, conponents etc.. DEPB credit under
the Schene has to be calculated by taking into
account the deenmed inport content of the export
product as per basic custons duty and speci al

addi tional duty payable on such deened inports

36. Therefore, in our view, DEPB/ Duty Drawback

are incentives which flow fromthe Schenes franed

by Central Governnent or fromS. 75 of

the Custons Act, 1962, hence, incentives profits are
not profits derived fromthe eligible business under
Section 80-1B. They belong to the category of
ancillary profits of such Undertakings." (Paras 34, 35

19



and 36)

17. An analysis of all the aforesaid decisions cited on behalf

of the Revenue becones necessary at this stage. In the first

decision, that is in Canbay El ectric Supply Industria

Conpany Linited v Conm ssioner of |Incone Tax, Qujarat

Il, this Court held that since an expression of w der inport had
20

been used, namely "attributable to" instead of "derived front,

the legislature intended to cover receipts from sources other

than the actual conduct of the business of generation and

distribution of electricity. In short, a step removed fromthe

busi ness of the industrial undertaking would al so be subsuned

within the nmeaning of the expression "attributable to". Since we

are directly concerned with the expression "derived fron, this

judgnent is relevant only insofar as it makes a distinction

bet ween the expression "derived fronf', as being sonething

directly from as opposed to "attributable to", which can be said

to include sonething which is indirect as well.

18. The judgnent in Sterling Foods |ays down a very

important test in order to deternine whether profits and gains
are derived from business or an industrial undertaking. This
Court has stated that there should be a direct nexus between
such profits and gains and the industrial undertaking or

busi ness. Such nexus cannot be only incidental. It therefore
found, on the facts before it, that by reason of an export
pronotion schene, an assessee was entitled to inport
entitlements which it could thereafter sell. Cbviously, the sale
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consi deration therefromcould not be said to be directly from

profits and gains by the industrial undertaking but only
attributable to such industrial undertaking inasnmuch as such
inmport entitlenments did not relate to manufacture or sale of the
products of the undertaking, but related only to an event which
was post manufacture nanmely, export. On an application of the

aforesaid test to the facts of the present case, it can be said



that as all the four subsidies in the present case are revenue
recei pts which are reinbursed to the assessee for el enents of
cost relating to manufacture or sale of their products, there can
certainly be said to be a direct nexus between profits and gains
of the industrial undertaking or business, and rei nbursenent of
such subsidi es. However, Shri Radhakrishnan stressed the fact
that the i medi ate source of the subsidies was the fact that the
Governnment gave themand that, therefore, the i mediate
source not being fromthe business of the assessee, the
el ement of directness is m ssing. We are afraid we cannot
agree. What is to be seen for the applicability of Sections 80-1B
and 80-1C is whether the profits and gains are derived fromthe
busi ness. So long as profits and gains emanate directly from
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the business itself, the fact that the i medi ate source of the
subsidies is the Government woul d meke no difference, as it
cannot be disputed that the said subsidies are only in order to
rei mburse, wholly or partially, costs actually incurred by the
assessee in the manufacturing and selling of its products. The
"profits and gai ns" spoken of by Sections 80-1B and 80-1C have
reference to net profit. And net profit can only be cal cul ated by
deducting fromthe sale price of an article all elenents of cost
whi ch go into manufacturing or selling it. Thus understood, it is
clear that profits and gains are derived fromthe business of the
assessee, nanel y profits arrived at after deducti ng
manuf acturing cost and selling costs reinbursed to the

assessee by the Governnent concerned.

19. Simlarly, the judgnent in Pandian Chemicals Limted v
Conmi ssi oner of Incone Tax is also distinguishable, as

interest on a deposit made for supply of electricity is not an

el ement of cost at all, and this being so, is therefore a step
renoved fromthe business of the industrial undertaking. The
derivation of profits on such a deposit made with the Electricity

Board could not therefore be said to flow directly fromthe
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i ndustrial undertaking itself, unlike the facts of the present case,

in which, as has been held above, all the subsidies

af orementi oned went towards reinbursement of actual costs of

manuf acture and sale of the products of the business of the

assessee.

20. Li berty India being the fourth judgnent in this Iine also

does not hel p Revenue. What this Court was concerned with

was an export incentive, which is very far renoved from

rei nbursement of an el enent of cost. A DEPB drawback

schene is not related to the business of an industria

undertaki ng for manufacturing or selling its products. DEPB

entitlement arises only when the undertaking goes on to export

the said product, that is after it manufactures or produces the

same. Pithily put, if there is no export, there is no DEPB

entitlement, and therefore its relation to manufacture of a

product and/or sale within India is not proximate or direct but is

one step renoved. Al so, the object behind DEPB entitl enent,

as has been held by this Court, is to neutralize the incidence of

custonms duty payment on the inmport content of the export

product which is provided for by credit to custons duty agai nst
24

the export product. In such a scenario, it cannot be said that

such duty exenption schene is derived fromprofits and gains

made by the industrial undertaking or business itself.

21. The Calcutta High Court in Merino Ply & Chenmicals Ltd.

v. CIT, 209 I TR 508 [1994], held that transport subsidies were
i nseparably connected with the business carried on by the
assessee. In that case, the Division Bench held:-

"W do not find any perversity in the Tribunal’s
finding that the schene of transport subsidies is

i nseparably connected with the business carried on

by the assessee. It is a fact that the assessee was

a manufacturer of plywood, it is also a fact that the
assessee has its unit in a backward area and is
entitled to the benefit of the scheme. Further is the
fact that transport expenditure is an incidental
expenditure of the assessee’s business and it is that
expendi ture which the subsidy recoups and that the
pur pose of the recoupnment is to nmake up possible



profit deficit for operating in a backward area
Therefore, it is beyond all manner of doubt that the
subsi di es were inseparably connected with the
profitabl e conduct of the business and in arriving at
such a decision on the facts the Tribunal comitted
no error."

22. However, in CIT v. Andaman Tinber |ndustries Ltd.

242 | TR 204 [2000], the same High Court arrived at an opposite
concl usion in considering whether a deduction was all owabl e
under Section 80HH of the Act in respect of transport subsidy
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wi thout noticing the aforesaid earlier judgnent of a Division

Bench of that very court. A Division Bench of the Cal cutta High
Court in C1.T. v. Cement Manufacturing Conpany Limted,

by a judgnent dated 15.1.2015, distinguished the judgnment in
CT v. Andanan Tinber Industries Ltd. and foll owed the

i mpugned j udgment of the Gauhati Hi gh Court in the present

case. In a pithy discussion of the | aw on the subject, the

Cal cutta Hi gh Court held:

"M . Bandhyopadhyay, |earned Advocate appearing

for the appellant, submtted that the inpugned
judgnent is contrary to a judgnment of this Court in
the case of CIT v. Andaman Ti nber Industries Ltd
reported in (2000) 242 ITR, 204 wherein this Court
hel d that transport subsidy is not an imedi ate
source and does not have direct nexus with the
activity of an industrial undertaking. Therefore, the
anount representing such subsidy cannot be

treated as profit derived fromthe industrial
undertaki ng. M. Bandhypadhyay submitted that it

is not a profit derived fromthe undertaking. The
benefit under section 80IC could not therefore have
been granted.

He also relied on a judgnent of the Suprene court
in the case of Liberty India v. Commi ssioner of

I ncome Tax, reported in (2009) 317 I TR 218 (SO
wherein it was held that subsidy by way of custons
duty draw back could not be treated as a profit
derived fromthe industrial undertaking.

We have not been inpressed by the subm ssions
advanced by M. Bandhyopadhyay. The judgnent
26
of the Apex Court in the case of Liberty India (supra)
was in relation to the subsidy arising out of custons
draw back and duty Entitlenment Pass-book Schene
(DEPB). Both the incentives considered by the
Apex Court in the case of Liberty India could be
avail ed after the manufacturing activity was over
and exports were nade. But, we are concerned in
this case with the transport and interest subsidy
whi ch has a direct nexus with the manufacturing
activity inasmuch as these subsidies go to reduce
the cost of production. Therefore, the judgment in
the case of Liberty India v. Comn ssioner of |ncone



Tax has no nmanner of application. The Suprene
Court in the case of Sahney Steel and Press Wrks
Ltd. & Ot hers versus Conmi ssioner of |nconme Tax,
reported in [1997] 228 I TR at page 257 expressed
the follow ng views:-

" Simlarly, subsidy on power was confined
to ‘power consuned for production’. In other
words, if power is consuned for any other
purpose like setting up the plant and
machi nery, the incentives will not be given
Refund of sales tax will also be in respect of
taxes |l evied after conmencenent of
production and up to a period of five years
fromthe date of conmencenent of
production. It is difficult to hold these
subsi di es as anythi ng but operation subsidies.
These subsidies were given to encourage
setting up of industries in the State of Andhra
Pradesh by maki ng the busi ness of production
and sal e of goods in the State nore
profitable.”

23. We are of the view that the judgnent in Merino Ply &
Chemicals Ltd. and the recent judgment of the Calcutta High

Court have correctly appreciated the | egal position
27
24. We do not find it necessary to refer in detail to any of the

other judgments that have been placed before us. The
judgnent in Jai Bhagwan case (supra) is helpful on the nature

of a transport subsidy schene, which is described as under

"The object of the Transport Subsidy Schenme is not
augnent ati on of revenue, by levy and collection of

tax or duty. The object of the Scheme is to inprove
trade and commerce between the renpte parts of

the country with other parts, so as to bring about
econom ¢ devel opnent of renote backward

regions. This was sought to be achieved by the

Schene, by nmaking it feasible and attractive to

i ndustrial entrepreneurs to start and run industries in
renmote parts, by giving thema level playing field so
that they could conpete with their counterparts in
central (non-renpte) areas.

The huge transportation cost for getting the raw
materials to the industrial unit and finished goods to
the existing market outside the state, was nmaking it
unvi able for industries in renote parts of the country
to conpete with industries in central areas.

Therefore, industrial units in renote areas were
extended the benefit of subsidized transportation

For industrial units in Assam and ot her

north-eastern States, the benefit was given in the
formof a subsidy in respect of a percentage of the
cost of transportation between a point in centra

area (Siliguri in West Bengal) and the actua

| ocation of the industrial unit in the renote area, so
that the industry could becone conpetitive and
economically viable." (Paras 14 and 15)
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25. The decision in Sahney Steel and Press Wrks Ltd. v.

Conmi ssi oner of Incone Tax, A P. - |, Hyderabad (1997) 7
SCC 764, dealt with subsidy received fromthe State
Governnent in the formof refund of sales tax paid on raw
mat eri al s, nmachinery, and finished goods; subsidy on power
consunmed by the industry; and exenption fromwater rate. It
was hel d that such subsidies were treated as assistance given
for the purpose of carrying on the business of the assessee.
26. We do not find it necessary to further encunber this
judgnent with the judgments which Shri Ganesh cited on the
netting principle. W find it unnecessary to further substantiate
the reasoning in our judgnment based on the said principle.
27. A Del hi Hi gh Court judgrment was al so cited before us
being CIT v. Dharanpal Prenthand Ltd., 317 I TR 353 from
whi ch an SLP preferred in the Supreme Court was disnissed
This judgnment al so concerned itself with Section 80-1B of the
Act, in which it was held that refund of excise duty should not
be excluded in arriving at the profit derived from business for
the purpose of claining deduction under Section 80-1B of the
Act .
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28. It only remains to consider one further argunent by Shri
Radhakri shnan. He has argued that as the subsidies that are
recei ved by the respondent, would be incone from other
sources referable to Section 56 of the Incone Tax Act, any
deduction that is to be made, can only be made from i ncone
fromother sources and not fromprofits and gai ns of business,
which is a separate and distinct head as recogni sed by Section
14 of the Income Tax Act. Shri Radhakrishnan is not correct in
hi s subm ssion that assistance by way of subsidies which are
rei mbursed on the incurring of costs relatable to a business, are
under the head "income from other sources", which is a
residuary head of income that can be availed only if incone

does not fall under any of the other four heads of incone.



Section 28(iii)(b) specifically states that inconme from cash
assi stance, by whatever nane called, received or receivable by
any person agai nst exports under any scheme of the
Governnent of India, will be incone chargeable to incone tax
under the head "profits and gains of business or profession". If
cash assistance received or receivabl e agai nst exports
schenes are included as being income under the head "profits
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and gai ns of business or profession", it is obvious that subsidies
whi ch go to reinbursenent of cost in the production of goods of
a particul ar business would al so have to be included under the
head "profits and gains of business or profession", and not

under the head "incone from ot her sources"

29. For the reasons given by us, we are of the view that the
Gauhati, Calcutta and Del hi High Courts have correctly

construed Sections 80-1B and 80-1C. The H machal Pradesh

H gh Court, having wongly interpreted the judgnents in

Sterling Foods and Liberty India to arrive at the opposite
conclusion, is held to be wongly decided for the reasons given
by us herei nabove.

30. Al'l the aforesaid appeals are, therefore, disnissed with no

order as to costs.

(R F. Narinan)
New Del hi ;
March 09, 2016.

| TEM NO. 1A COURT NO. 10 SECTION 111 A
(For Judgnent)
SUPREMECOURTOF I NDI A
RECORD COF PROCEEDI NGS
Cvil Appeal No(s). 7622/ 2014
aT Appel | ant ('s)

VERSUS
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Date : 09/03/2016 These appeals were called on for pronouncenent
of judgnent today.

For Appel |l ant(s)
Ms. Anil Katiyar, Adv.

Sadhna Sandhu, Adv.

Arijit Prasad, Adv.

Rupesh Kumar, Adv.

For M. B. V. Bal ar am Das, Adv.
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For Respondent (s)
Kavita Jha, Adv.

=

K. V. Mhan, Adv.
M. Vijay Kumar, Adv.
M s Rani Chhabra, Adv.
M. Rajinder WMathur, Adv.
M. Kunal Chatterji, Adv.
Hon’ bl e M. Justice Rohinton Fali Nariman pronounced

the judgnent of the Bench conprising Hon’ble M. Justice Kurian
Joseph and Hi s Lordship.
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Del ay condoned.
Leave granted in all the special |eave petitions.

The appeal s are di sm ssed in terns of t he
reportabl e judgnent.

No order as to costs.

Pendi ng applications, if any, stand disposed of.

[ RENU DI WAN] [ SUKHBI R PAUL KAUR]
COURT MASTER A R -CUMP. S,

(Signed reportable judgnent is placed on the file)

si gned
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