I'N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

Cl VI L APPEAL NQ(S) . 366- 367 of 2009
NATHU LAL Appel l ant (s)
VERSUS
NATHI BAI Respondent ( s)
ORDER
At t he t hr eshol d, | ear ned counsel for th
e
appel l ant subnmits that the matters require to be renmanded
back to the High Court and therefore he does not think it
appropriate to touch upon the nerits of the case. Hi
S

submission is that pursuant to the | eave granted by this
Court on 08th Cctober, 2002 in C. A No. 3422 of 1997, it
had inter alia been ordered thus
"M Bachawat , | ear ned Seni or counse

appearing for the respondent states that, even
subsequent to the evidence being | ed before the

famly court, certain events have transpired
and t hose events shoul d be consi der ed whi | e
heari ng t he appeal af resh. W express no
Signature Not Verified
Digitally signed by
Usha Rani Bhar dwaj
opi ni on as to this. The r espondent is at
Date: 2014.12.19
14:30: 47 | ST
Reason: liberty to apply to the Hi gh Court which is

free to decide such application, if made, in
accordance with | aw.
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In the result, this appeal is allowed,
the i nmpugned judgnment of the High Court is set
asi de and the DB CM Appeal No. 244 of 1993
before the High Court is restored to file to be
heard and di sposed of in accordance with | aw.
Pendi ng hearing and di sposal of the appeal, the
interimorder already passed by this Court as
to mai ntenance shall continue."

Lear ned counsel cont ends t hat i medi ately



thereafter an application under Order XLI Rule 27 of the
Code of Civil Procedure, 1908 (hereinafter referred to as
"the CPC ) was filed in the Hgh Court in D.B. Cvil Msc.
Appeal No. 244 of 1993 prior to t he passi ng of
i mpugned order.
We have al so perused the Order dated 24.04. 2006
which record the filing of the application for taking the
Addi tional Docunents on record, and that counsel for the
Respondent had prayed for an opportunity to file a reply.
The  contention is t hat wi t hout di sposi ng of
Application under Order XLI Rule 27 the inmpugned Judgnent

has been passed.

It is al so ar gued t hat t he docunent s whi ch
appel | ant want ed t he Hi gh Court to t ake
consideration, i.e. subsequent Judgnent/Order passed in

judicial proceedings between the parties, had not been
3

taken into consideration. Counsel submits that it is for
t hese reasons that the further hearing on merits of this

Appeal need not been gone into.

Keepi ng al | t he ci rcunst ances in Vi ew, since

avowedl y the Hi gh Court has not decided the appellant’s
application under Order XLI Rule 27 CPC, the course which

commends itself to us is to remand the matter in its

entirety to t he Hi gh Court with a direction to first

deci de the Appellant’s application under Oder XLI Rule 27

CPC. The | nmpugned Order is accordingly set aside. The

matters are r emanded back to the Hi gh Court for

consi derati on afresh

Appeal s stand di sposed of. No order as to costs.

(PRAFULLA C. PANT)

t he

this

t he

into



NEW DELHI
DECEMBER 17, 2014

4
| TEM NO 103 COURT NO. 12 SECTI ON XV
SUPREMECOURTOF I NDI A
RECORD OF PROCEEDI NGS
Civil Appeal No(s). 366- 367/ 2009
NATHU LAL Appel | ant ('s)
VERSUS
NATHI BAI Respondent ( s)

(with appln. (s) for permission to submt additional docunent(s)
and c/delay in filing reply and perm ssion to file additional
docunents and exenption fromfiling OT. and office report)

Date : 17/12/ 2014 These appeals were called on for hearing today.

CORAM :
HON BLE MR JUSTI CE VI KRAMAJI T SEN
HON BLE MR JUSTI CE PRAFULLA C. PANT
For Appellant(s) M. S.D. Singh, Adv.

M. Vijay Kumar, Adv.
Ms. Bharti Tyagi, Adv.

For Respondent (s)

M. D. N Goburdhan, Adv.
M. Prabal Bagchi, Adv.

UPON hearing the counsel the Court nmde the follow ng
ORDER
Appeal s stand di sposed of in terns of the Signed
Or der.
( NEELAM GULATI ) (SARQJ SAI NI)

COURT MASTER COURT MASTER
(Signed order is placed on the file)



