I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NOS. 2620-2622 OF 2004
Conmmr. O Customs, Lucknow Appel I ant ('s)
VERSUS
G P. Jaiswal & Os. Respondent ( s)
W TH
ClVIL APPEAL NO 4341 OF 2004
ORDER

In C A Nos. 2620-2622/ 2004

One M's. Yash Export had exported consi gnnent of PVC

sol es and the val uati on which was entered and decl ared for

export of t he aforesaid consi gnnment was grossly over
i nvoi ced. It was found that though the said PVC sol es were
pur chased from Agra at Rs. 6. 25 per pair, t hey wer e

m sdecl ared and val ue as shown in the invoices at Rs.380 per
pair. It was all done fraudulently to avail DEPB credit to
the tune of Rs.24,12,114/-. Wien the aforesaid facts cane

to the notice of the appellant/Custom Authorities, a show
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Reason: cause notice dated 10. 3. 2000 was issued under Section 124 of
the Custons Act, 1962, for confiscation of the aforesaid

goods under Section 113(d) of the Custons Act, 1962
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I nsofar as these three respondents are concerned, they
were al so roped in with the al | egati ons that they had

colluded with Ms. Yash Export in mentioning the inflicted



figure in the invoices. Order-in-Original dated 29.4.2002
was passed, after conpl eting t he required
confiscating the goods under Section 113(d) of the Act.

the sane tine option was given to the exporters to seek

rel ease of those goods on paynent of fine of Rs.2,50,000/-

in lieu of confiscation

In the Order-in-Original passed by the Commi ssi oner
penal ties on t he three respondent s to

Rs. 25,000/ -, RS.50,000/- and Rs.25,000/- respectively were

al so i nposed. I nsofar as respondent no.1 Sh. G P.Jaiswal is
concer ned, he was del -credere agent in
Respondent no. 2 Rakesh M shra was person who

after the container ICD, Varanasi, and received paynent of
service render ed on behal f of one M.
Respondent No. 3- Rakesh Srivastava was

Superi nt endent of |CD, Varanasi

These respondents fil ed appeal s agai nst the order of
the  Conmmi ssi oner before t he CESTAT. CESTAT
i mpugned judgnment dated 12.11.2003, set aside the order of
the Conmi ssioner on the ground that as it was a case of over

i nvoi ci ng, action under Section 113(d) of
3

confiscation of the goods could not have been taken for the
af oresai d defaul t/breach on the part of the exporter.
result, it is stated that once the goods were not liable for
confiscation, the question of inposition of penalty under

Section 114(1) of the Act also would not arise.

The mai n submi ssion of M. K Radhakrishnan, |earned
seni or counsel appearing for the Departnent, is that the

aforesaid view of the Tribunal that it was not a case where

formalities

At
t he tune of
this case.
had | ooked
Sudhi r Mal i k.
wor ki ng as
has, Vi de
t he Act for

t he goods coul d not be confiscated under Sec.113(d) of the

Act is erroneous, and law in this behalf is well settled by



t he j udgnent of this Court in Oom Prakash Bhati a Vs
Conmi ssi oner of Custons, Del hi (2003) 6 SCC 161. He al so
brought to our notice the judgnent of the CESTAT itself

whi ch is r ender ed in t he appeal t hat was filed by t he
exporter in t he i nst ant case chal | engi ng t he
Order-in-Original on the ground that there could not have

been confiscation under clause (d) of Section 113 of the

Cust ons Act and t he sai d appeal was di smi ssed by t he
Tribunal following the aforesaid judgnent in the case of Om

Pr akash Bhati a and t he j udgnent Yash Exports I nc. VS.
Conmi ssi oner of Cust ons, Lucknow reported in 2005 (179)

E.L.T. 238. We find force in the aforesaid subn ssions of

M. K. Radhakri shnan

A perusal of the judgnent of this Court in On Prakash

Bhati a woul d reveal that under identical circunstances the
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Court held that provisions of clause (d) of Section 113 of
the Act would get attracted and the goods nay be liable for
confiscation when the value of the goods in the invoices is
exagger at ed. Qur purpose woul d be served by referring to
and reproducing paras 18, 19 and 20 of the said judgnent

whi ch read as under

18. Fromthe aforesaid provisions, nainly,
Section 2(41) read with Section 14 of the

Act and Section 18 of the Forei gn Exchange
Regul ation Act, 1973, it is crystal clear

that: --

(a) The exporter has to declare full export
val ue of the goods (sale consideration for
t he goods exported).

(b) The exporter has to affirmthat the
full export value of the goods will be
received in the prescribed manner.

(c) If the full export value of the goods
is not ascertainable, the value which the
exporter expects to receive on the sale of
the goods in the overseas market.

(d) The exporter has to declare true or
correct export value of the goods, that is



to say, correct sale consideration of the
goods. Criterion under Section 14 of the
Act is the price at which such or other
goods are ordinarily sold or offered for
sale in the course of international trade
where the seller and buyer have no interest
in the business of each other and the price
is the sole consideration for sale or offer
for sale.

19. To the sane effect, Rule 11 of the
Forei gn Trade (Devel opnent and Regul ati on)
Rul es, 1993 provides. This Rule is to be
read along with Section 11(1) of the

Forei gn Trade (Devel opment & Regul ati on)
Act, 1992, which inter alia provides that
no export or inport shall be nade by any
person except in accordance with t he
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provisions of this act, the rules and the
orders nmade thereunder and the export and
import policy for the tinme being in force.
Rul e 11 reads thus:--

"11. Declaration as to value and quality
of inported goods.--On the inportation into,
or exportation out of, any custons ports of
any goods, whether liable to duty or not,

t he owner of such goods shall in the bil

of entry or the shipping bill or any other
docunents prescribed under the Customs Act,
1962 (52 of 1962), state the value, quality
and description of such goods to the best
of his know edge and belief and in case of
exportation of goods, certify that the
quality and specification of the goods as
stated in those docunents are in accordance
with the terms of the export contract
entered into with the buyer or consignee in
pursuance of which the goods are being

exported and shal | subscribe to a
declaration of the truth of such statenent

at the foot of such bill of entry or
shipping bill or any other documents.”

20. Hence, in cases where the export val ue
is not correctly stated, but there is

i ntentional over-invoicing for sone other
purpose, that is to say, not nentioning
true sale consideration of the goods, then
it would amount to violation of the
conditions for inport / export of the
goods. The purpose may be noney- | aundering
or some other purpose, but it would
certainly amount to illegal/ unauthorised
noney transacti on. I'n any case,
over-invoicing of the export goods woul d
result inillegal/irregular transactions in
foreign currency."

In view of the above, the inpugned order passed by
the CESTAT is clearly wong in |law and therefore the sane

has to be set aside



Once, we find that goods were |liable for confiscation
6

under sub-section (d) of Secti on 113 of t he Act , and
therefore penalty could be inposed under Section 114(1) of

the said Act, next question that arises for consideration is

as to whether on the facts of this case penalties wer e
rightly inposed by the Conmi ssioner. Though this aspect is
not consi dered by the Tribunal it may not be necessary to

refer the case back to the Tribunal for this particular
pur pose. Counsel on both sides agreed that the order of the

Conmi ssi oner can be gone into to determine this aspect.

Coming to the alleged role of respondent no.1 M.
G P. Jaiswal, we find that the Conm ssi oner has inposed the
order of paynent of penalty of Rs.25,000/- upon himonly on
the ground that the goods were cleared for export by his son
Al ok Jai swal . That can hardly be the ground to fasten the
liability or attribute abetnment on the part of respondent
no. 1. Li kew se, i nsof ar as r espondent no. 2 M. Rakesh
M shra is concerned, the only allegation agai nst himis
that he had supervised the stuffing of the goods at I CD
Varanasi and received the paynent. Only on this allegation
it cannot be attributed that he becane party to the over
i nvoi cing of the goods. Penalty in respect of these two

respondents, therefore, has to be set aside.

As far as M. Rakesh Srivastava, respondent no.3 is
concer ned, he was wor ki ng as Super i nt endent | CD. The

al | egati on which has been established against himis that he
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had a direct role in obtaining the report of Ms. Saraswati
Pl astics, New Delhi, and it is on that basis the exporter
namely, Ms. Yash Export fraudulently claimed high DEPB to

their credit. It is recorded that without the aforesaid



report it was not possi bl e for M s. Yash Export to
fraudul ently inport high DEPB. Theref ore, penalty agai nst
M's. Yash Export is accordingly naintained. The appeal s are

di sposed of in the aforesaid terns.

In C A No. 4341/ 2004

As we have set asi de t he penal ty i mposed agai nst
r espondent her ei n, as a consequence this appeal is al so
di sni ssed.
........................ J.
(A K SIKRI)
......................... J.
( ROHI NTON FALI NARI MAN)
New Del hi ;
Date: 27.3.2015.
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| TEM NO 105 COURT NO. 15 SECTION |11
SUPREMECOURTOF I NDI A
RECORD OF PROCEEDI NGS
Cvil Appeal No(s). 2620- 2622/ 2004
COVMWNR. OF CUSTOMS, LUCKNOW Appel | ant (s)
VERSUS
G P. JAISWAL & ORS. Respondent ( s)

(with office report)
W TH

C. A No. 4341/2004
(Wth Ofice Report)

Date : 27/03/2015 These appeals were called on for hearing today.

CORAM :
HON BLE MR, JUSTICE A K. SIKRI
HON BLE MR JUSTI CE ROHI NTON FALI NARI MAN
For Appellant(s) M. K. Radhakri shnan, Sr. Adv.
M. Rupesh Kurmar, Adv.
Ms. Suni ta Rani Singh, Adv.
M B. Krishna Prasad, Adv.
For Respondent (s) M. Asayush Agarwal a, Adv.

M. Aman Kalra, Adv.
M. Pranod B. Agarwal a, Adv.



M. Anil Shrivastav, Adv.

UPON hearing the counsel the Court nmde the follow ng

ORDER
The C. A Nos. 2620- 2622/ 2004 are di sposed
C. A No. 4341/ 2004 is di sm ssed in terms of t he
order.
( SUMAN WADHWA) (SUMAN JAI N)
AR- cum PS COURT MASTER

Signed order is placed on the file.

of and
si gned



