POl TEM NO. 117 COURT NO. 10 SECTI ON X |

SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

ClVIL APPEAL NO. 3686 OF 1999

SELVARAJ (D) THROUGH LRS. & ORS. Appel | ant (s)
VERSUS

NAGARAJ AN Respondent ( s)

(Wth office report )

Date: 16/12/2004 This Appeal was called on for hearing today.

CORAM :
HON BLE MR JUSTI CE ASHOK BHAN
HON BLE MR JUSTI CE A. K. MATHUR

For Appellant(s)M. K V. Viswanathan, Adv.

M. K. V. Venkataranman, Adv.
M . Ragunath, Adv.
For Respondent (s)

UPON hearing counsel the Court made the follow ng
ORDER

The Civil Appeal is dismssed with no order as to costs in terns of the signed order.

(Parveen Kr. Chaw a) (Kanwal Si ngh)
Court Master Court Master
[ Signed Order is placed on the Fil €]
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I'N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO. 3686 OF 1999

Selvaraj (D) through Lrs. & Qthers..APPELLANT(S)

VERSUS

Nagar aj an. . RESPONDENT( S)

ORDER



This appeal by grant of |eave is directed against the order passed by the Single Judge of the
H gh Court of Madras in CR P. No.70 of 1993. The Hi gh Court by the inpugned judgment has set
asi de the order passed by the Executing Court and remtted the case back to the Executing Cou
rt to proceed with the execution proceedings in accordance with law in the Iight of observatio
ns made in the order.

One Kallati Nattar and Mannarasani Nattar filed a suit against Govindan, predecessors-in-inter
est of the appellants being OS. No. 88 of 1966 on the file of Sub-Court, Cuddal ore for declar
ation of title and possession of the suit property. The said suit was dism ssed on 31.10.1970

The order of the
2
trial court was affirned in first appeal and thereafter in the second appeal

Respondent - Nagar aj an bei ng vendee from Kallati Nattar and Mannarasam Nattar filed Os. No. 12
5 of 1984 on the file of the Sub-Judge, Villupuram for declaration that the decree passed in O
.S. No.88 of 1966 was not binding on him He prayed for setting aside of the decree passed in
O'S. No. 88 of 1966 and for possession of the suit property. |In spite of service, the appel

ants did not appear and an ex-parte decree was passed agai nst themon 3.2.1987. Appellants fi
led an Interlocutory Application No. 121 of 1987 to set aside the ex-parte decree. The said a
pplication was disnissed on 14.4.1988. The appeal filed before the first appellate court net
the sane fate. The order passed by the first appellate court was affirned by the High Court.

The Special Leave Petition filed in this Court was al so di sm ssed.

Pursuant to the decree passed in O S. No.125 of 1984 the respondent filed Execution Petition

No. 33 of 1991 to execute the decree. The appellants filed a m scellaneous application No. 33
3 of 1992 under Section 47 of the Code of Civil Procedure taking an objection that the respond
ent in his suit OS. No. 125 of 1984 had prayed for setting aside the decree passed by the tri
al court in O S. No.88 of 1966 which decree had nerged in the decree passed by the first
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appel late court and the High Court. Since the respondent did not chall enge the decree passed

by the first appellate court and the Hi gh Court, setting aside of the decree passed by the tr
ial court in OS. No.88 of 1966 is of no consequence. According to them the decree passed in
O S. No. 88 of 1966 having nerged in the order passed by the first appellate court and the Hi
gh Court the decree passed by the trial court could not be executed as it was no |onger in exi
st ence. The Executing Court found substance in this subm ssion and di sm ssed the Execution P
etition No. 33 of 1991

Aggri eved agai nst the order passed by the Executing Court, the respondent filed C.R P. No. 70
of 1993 in the Hi gh Court which has been allowed. The H gh Court while setting aside the orde
r passed by the Executing Court has renmtted the case back to the Executing Court to proceed w
ith the execution petition

Heard the counsel for the appellants. Respondent in spite of service has not put in appearanc
e.

Sub-Judge, Villupuramin suit No. O S. 125 of 1984 granted a decree, as prayed for, in the fol
oW ng terns:

T XXXX XXXXXXXXXXX
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2. XXXXXXX XXX XXX XX

3.that the decree in OS. No.88/66 on the file of the Sub-Court, Cuddal ore be set aside;

4. XXXXXXXXXXXXXXX
5. XXXXXXXXXXXXXXX.

The Hi gh Court cane to the conclusion that since the decree in OS. No. 88 of 1966 was set asi
de, the setting aside of the decree would include the orders passed by the first appellate cou
rt as well as by the High Court in the regular second appeal. W agree with this view

We do not agree with the counsel for the appellants that the decree passed in OS. No. 88 of 1
966 by the trail court stood superseded by the subsequent orders passed by the first appellate
court and the High Court. The first appellate court as well as the Hi gh Court had affirned
the decree passed by the trial Court. The decree passed by the trial court and that of the f
irst appellate court and the High Court were not at variance. It was a decree of affirmation
Since the decree passed in O S. No. 88 of 1966 was set aside the sane would include the decr

ee passed by the first appellate court as well as the Hi gh Court. Contention of the appellant
s that the decree passed in O S
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No. 88/66 had becone infructuous and inexecutabl e cannot be accepted.

We agree with the view taken by the H gh Court. The same does not call for interference.



The Civil Appeal is dismssed with no order as to costs.

[ ASHOK BHAN ]

NEWDELHI ;... .. J.
DECEMBER 16, 2004.[ A K. MATHUR]



