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Leave granted.

Chall enge in this appeal is to the judgnent rendered by a
Di vi si on Bench of the Karnataka H gh Court dism ssing the
appeal filed by the appellant. The appellant was found guilty of
of f ence puni shabl e under_ Sections 498-A and 302 of the
I ndi an Penal Code, 1860 (in short the "IPC) by the trial court
and was sentenced to undergo R 1. for two years and life
respectively. Fine was al so inposed with default stipulation

The High Court set aside the conviction for the offence
puni shabl e under Section 498-A | PC but maintained the
convi ction under Section 302 | PC and consequently the
sent ence.

The background facts as projected by the prosecution are
as follows:

Sumithra (hereinafter referred to as the 'deceased ), as
the daughter of Siddamma (PW 1) and sister of Hosakerappa
(PW6) as well as grand daughter of Hanumawwa (PW 7). She
was married to the accused about one year back to the date of
incident. After the marriage, Sumithra went to the house of
her husband to | ead a happy famly life. Though initially they
led a happy married life, bickerings started between the
accused and his wife as he started abusing and ill-treating her
on the pretext that she does not know how to do the house-
hol d work. However, this was only a pretext to extract
additional dowy fromthe parents of the deceased. As per the
custonms during Gowi Festival, the deceased was brought to
her parental place to celebrate the festival and at that tine,
the deceased who was pregnant had conpl ai ned about the ill-
treatnment nmeted out to her by her husband. As such, the
parents, grand-nother and other relatives asked the deceased
to stay back in their house. The accused started visiting the
house of PW 1 and 7 and was insisting upon the deceased to
cone back to his village. On such a visit viz., on 9.3.2001, the
accused again cane to the house and picked up a quarrel with
t he deceased and her nother and other relatives and insisted
that she should be sent on that day itself. The relatives
informed himthat as Sum thra was pregnant, after performng
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certain cerenpnies including 'Srinantha , she would be sent
back | ater. The accused stayed in the house of the in-laws that
night. On the next day i.e. on 10.3.2001, after taking the night
neal s, the accused and the deceased slept inside the room
whereas, the nother, brother and other relatives slept outside
the hall. In the night around 3.00 a.m, they heard cries
conming fromthe roomand when they went inside, they saw

the accused running away and Sumithra |ying unconsci ous on

the ground with bl eeding injuries on her head. |nmrediately,

she was shifted to Governnment Hospital, Gadag and then to

KIM5 Hospital. However, in spite of the medical treatment, she
breat hed her last on 13.3.2001. In the neantime, on

11.3.2001 itself Head Constable (PW18) and SHO of Gadag

Rural Police station on getting the nedico legal intinmation that
one Sumithra was admitted in the hospital and that she was
assaul ted by her husband with an iron inplenent, he went to
the hospital and made enquiry and found that Sum thra, the
injured was not .in a position to give any statenent. As such
he recorded the statenent of Siddanma (PW1) who was

present i'n the hospital and treating the sanme as first

i nformation, cane back to the Police Station and registered a
case in Crime no. 50/2001 for the of fences punishabl e under
Sections 498-A, 504 and 307 I PC, registering the FIR He

again went back to the hospital and there, as per the advise of
the Doctor, shifted the injured to KIMS Hospital, Hubli. He
agai n deputed and sent requisition for recording of the dying
decl arati on by the authorised Tal uka Executive Magistrate,

but the sanme could not be recorded as Sumithra was in coma

As already noted, at KIM Hospital , Hubli, in spite of the
treatnment the injured Sumthra breathed her last. After her
death, the offence puni shabl e under Section 307 1PC was
altered to Section 302 of I PC and further investigation was
cont i nued.

During the investigation, spot nmahazar, inquest
proceedi ngs were undertaken. Statenment of w tnesses, which
threw light on the incident, were recorded. The dead body was
subj ected to autopsy. Search for the accused was carried out
and he was apprehended on 14. 3.2001. After securing all the
necessary reports and on conpl eti on of the investigation
charge sheet was filed agai nst the accused.

On committal and on the basis of the charge sheet
materials, the accused was charged for the offences
puni shabl e under Sections 498-A and 302 | PC. As the accused
deni ed the charges and clainmed to be tried, he was tried under
S. C. No. 37/ 2001.

The trial Court found the evidence to be credible and
notw t hstanding the fact that the vital witness i.e. the nother
of the deceased (PW1) had resiled fromthe statenment given
during investigation, held that the residual evidence was
sufficient to hold the accused guilty. Accused was accordi ngly
convi cted and sentenced as aforenoted. It was held that the
circunstantial evidence pressed into service was sufficient to
establish the accusations. The H gh Court in essence affirnmed
the conclusions, but altered the conviction

In support of the appeal, |earned counsel for the
appel l ant submitted that there was practically no evidence
what soever and even the so-called circunstances highlighted
by the trial Court and the H gh Court do not lead to a
concl usion that the accused was guilty of the offence as
al | eged.
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Learned counsel for the State on the other hand
supported the judgnments of the courts bel ow

It has been consistently laid down by this Court that

where a case rests squarely on circunmstantial evidence, the
inference of guilt can be justified only when all the
incrimnating facts and circunstances are found to be

i nconmpatible with the innocence of the accused or the guilt of
any other person. (See Hukam Singh v. State of Rajasthan AR
(1977 SC 1063); Eradu and Ors. v. State of Hyderabad (AR
1956 SC 316); Earabhadrappa v. State of Karnataka (AIR
1983 SC 446); State of U.P. v. Sukhbasi and Os. (AR 1985
SC 1224); Bal wi nder Singh v. State of Punjab (AR 1987 SC
350); Ashok Kumar Chatterjee v. State of MP. (AIR 1989 SC
1890). The circunstances from which an inference as to the
guilt of the accused is drawn have to be proved beyond
reasonabl e doubt and have to be shown to be closely
connected with the principal fact sought to be inferred from
those circunstances. In Bhagat Ramv. State of Punjab (AR
1954 SC 621), it was laid down that where the case depends
upon t he conclusion drawn from circunstances the

cunmul ative effect of the circunmstances nust be such as to
negative the innocence of the accused and bring the offences
hone beyond any reasonable doubt.

We nay al so neke a reference to-a decision of this Court
in C. Chenga Reddy and Ors. v. State of ‘A P. (1996) 10 SCC
193, wherein it has been observed thus:

"In a case based on circunstanti a

evi dence, the settled lawis that the

ci rcunst ances from whi ch the concl usi on-of
guilt is drawn should be fully proved and
such circunmstances nust be concl usive in
nature. Moreover, all the circunstances
shoul d be conplete and there shoul d be no
gap left in the chain of evidence. Further the
proved circunstances nust be consi stent

only with the hypothesis of the guilt of the
accused and totally inconsistent with his

i nnocence. ..."

In Padal a Veera Reddy v. State of A P. and Os. (AR
1990 SC 79), it was laid down that when a case rests upon
circunstantial evidence, such evidence nust satisfy the
foll owi ng tests:

"(1) the circunmstances fromwhich an

i nference of guilt is sought to be drawn, nust

be cogently and firmy established,;

(2) those circunstances should be of a

definite tendency unerringly pointing towards

guilt of the accused,;

(3) the circunstances, taken cumul atively

should forma chain so conplete that there is

no escape fromthe conclusion that within al

hurman probability the crime was comitted

by the accused and none el se; and

(4) the circunmstantial evidence in order to
sustain conviction nust be conplete and

i ncapabl e of expl anation of any ot her

hypot hesi s than that of the guilt of the

accused and such evidence should not only be
consistent with the guilt of the accused but

shoul d be inconsistent with his innocence.
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In State of U P. v. Ashok Kumar Srivastava, (1992 Crl.LJ
1104), it was pointed out that great care must be taken in
eval uating circunstantial evidence and if the evidence relied
on is reasonably capable of two inferences, the one in favour of
the accused nmust be accepted. It was al so pointed out that
the circunstances relied upon nust be found to have been
fully established and the cunmul ative effect of all the facts so
establ i shed must be consistent only with the hypothesis of
guilt.

Sir Alfred WIlls in his admrable book "WIIs’
Crcunstantial Evidence" (Chapter VI) |ays down the follow ng
rul es specially to be observed in the case of circunstantia
evidence: (1) the factsalleged as the basis of any |ega
i nference nust be clearly proved and beyond reasonabl e doubt
connected with the factum probandum (2) the burden of proof
is always on the party who asserts the existence of any fact,
which infers legal accountability; (3) in all cases, whether of
direct or circunstantial evidence the best evidence must be
adduced which the nature of the case-adnmits; (4) in order to
justify the inference of guilt, the incul patory facts nust be
i nconmpatible with theinnocence of the accused and incapabl e
of expl anation, upon any other reasonable hypothesis than
that of his guilt, (5) 1 f there be any reasonabl e doubt of the

guilt of the accused, he is entitled as of right to be acquitted"

There is no doubt that conviction can be based solely on
circunstantial evidence but it should be tested by the touch-
stone of law relating to circunstantial evidence laid down by
the this Court as far back as-in 1952.

I n Hanumant Govi nd Nar gundkar and Anr. V. State of
Madhya Pradesh, (AIR 1952 SC 343), wherein it was observed
t hus:

"It is well to renenber that in cases

where the evidence is of a circunstantia

nature, the circumstances from which the
conclusion of guilt is to be drawn should be in
the first instance be fully established and al

the facts so established shoul d be consi stent

only with the hypothesis of the guilt of the
accused. Again, the circunstances shoul d be

of a conclusive nature and tendency and they
shoul d be such as to exclude every hypothesis

but the one proposed to be proved. |In other

words, there nmust be a chain of evidence so

far conplete as not to | eave any reasonabl e
ground for a conclusion consistent with the

i nnocence of the accused and it nust be such

as to show that within all human probability

the act nust have been done by the accused."

A reference may be nade to a | ater decision in Sharad
Bi rdhi chand Sarda v. State of Mharashtra, (AR 1984 SC
1622). Therein, while dealing with circunstantial evidence, it
has been hel d that onus was on the prosecution to prove that
the chain is conplete and the infirmty of lacuna in
prosecution cannot be cured by fal se defence or plea. The
conditions precedent in the words of this Court, before
convi ction could be based on circunstantial evidence, must be
fully established. They are:

(1) the circumnmstances fromwhich the
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conclusion of guilt is to be drawn shoul d be
fully established. The circunstances
concerned 'nmust’ or 'should’ and not 'nay be
est abl i shed;

(2) the facts so established should be
consistent only with the hypothesis of the guilt
of the accused, that is to say, they should not
be expl ai nabl e on any ot her hypothesis except
that the accused is guilty;

(3) the circunstances should be of a

concl usi ve nature and tendency;

(4) they shoul d excl ude every possible
hypot hesi s except the one to be proved; and

(5) there nust be a chain of evidence so
conplete as not to | eave any reasonabl e

ground for the concl usion consistent with the

i nnocence of the accused and must show t hat

in all human probability the act nmust have
been done by the accused.

These aspects were highlighted in State of Rajasthan v.
Raj aram (2003 (8) SCC 180) and State of Haryana v. Jagbir
Singh (2003 (11) SCC261).

In the instant case, the only circunstance which was
hi ghl'i ghted by the trial Court and the H gh Court was that
there was unnatural death and additionally the so called dying
decl aration purported to have been recorded by the then
Tehsildar (PW16). The nere fact that the deceased had died
an unnatural death cannot by itself be a circunstance agai nst
the accused particularly when Section 498-A has been held to
be inapplicable. Additionally, the conclusion that there was
dyi ng declaration is also not factually correct. The trial Court
itself has referred to the evidence of PW16 who categorically
stated that though he was requestedto record the dying
decl aration the sanme coul d not be recorded as the doctor was
of the opinion that the deceased was not in a fit condition to
give her statenment. Thereafter, no statenent was recorded. In
fact he was called to attend the inquest.

Above being the position the conviction as recorded by
the trial Court and upheld by the H gh Court is indefensible
and i s set aside.

The appeal is allowed.




