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Al'l these appeals have been fil ed against the common Judgnent
passed by the Full Bench of the Karnataka H gh Court in five Wit Appeals.

Under the Mysore Land Revenue ( Amendnent Rul es), 1960
[hereinafter being referred to as "Rules of 1960"], certain | ands were
granted to nenbers of Schedul ed Castes and Scheduled Tribes. Initially,
these I ands were given to themon tenporary |ease and |later by virtue of
Rul e 43-J of Rules of 1960, these |ands were given to them permanently
with a restriction that the grantees shall not alienate these lands to third
parties for a period of 15 years. ~Theselands were granted to them during
the period 1959-65. The Karnataka Schedul ed Castes and Schedul ed Tri bes
(Prohibition of Transfer of Certain-Lands), Act, 1978 [hereinafter being
referred to as "Act 2 of 1979"] cane into force on 1.1.1979. Section 4 of
this Act is to the effect that any transfer of granted | and nade either before
or after the conmencenent of the Act, in contravention of the terns of the
grant of such land or the | aw providing for such grant, shall be null and void
and no right, title or interest on such |and shall be conveyed nor be deemned
ever to have conveyed by such transfer. The persons who obtained grant of
Government land, contrary to the condition regarding alienation, transferred
the properties to third parties. In sone cases, even the transferees had
effected further transfer of such lands to others. Section 5 of Act 2 of 1979
enpowers the Assistant Conmi ssioner to pass appropriate orders for
restoration of the land to the original allottee in case any transfer was
effected contrary to Section 4 of the Act. Section 5 of Act 2 of 1979
provi des that an Assi stant Comm ssioner, on application by any interested
persons or on information given in witing by any person, or suo-notu, after
such inquiry, if he is satisfied that the transfer “of any granted |and s nul
and void as provided under sub-Section (1) of Section 4, may by order
take possession of such land after giving a reasonable opportunity of being
heard to the person evicted, and restore the land to the original allottee.
An appeal also is provided agai nst the order passed by the Assistant
Comm ssioner. Section 11 of Act 2 of 1979 further states that Act 2 of
1979 shall have overriding effect over the other |aws.

In all these cases, the original allottees who were either schedul ed
castes or scheduled tribes transferred the property to third parties wthout
obt ai ni ng previ ous perm ssion of the Governnent. Later, the origina
allottees or their successors-in-interest filed applications before the
Assi stant Conm ssi oner praying for restoration of |ands which were
transferred contrary to Section 4 of Act 2 of 1979. The Assistant
Conmi ssi oner after conducting inquiry in these cases held that all the
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transfers were null and void and directed restoration of possession to the
original grantees. The affected parties filed appeals and those appeal s were
di smissed by the appellate authority. Those orders were challenged before
the H gh Court and the learned Single Judge confirmed the orders passed

by the appellate authority. Aggrieved by the Judgnment of the |earned Single
Judge, Wit Appeals were filed which came up before the Division Bench

An argunment was canvassed on behal f of the transferees of such | ands that

the lands in all these cases were granted under Rule 43-J of Rules of 1960

and as it is not specifically provided under Rule 43-J that there shall be any
restriction on alienation, the restriction inposed was not valid or
enforceable. The Division Bench of the High Court thought it fit to refer the
matter to the Full Bench as certain conflicting opinions were expressed by

di fferent Benches of the same High Court. The relevant portion of the
reference order was to the follow ng effect: -

"One of the inportant questions that arises for consideration in
these Wit Appealsis as'to whether an Authority granting |and
under Rule 43-J of Mysore Land Revenue (Amendnment) Rul es,

1960 can inpose any condition at the tinme of nmaking grant

that the grantee, shall not alienate the land for a period of 15
years when Rule 43-J do not provide for any such condition. A
further question also arisespon the effect of a condition

i nposed in the Saguvali chit by the Tahsildar that the grantee
shall not alienate the |and for a period of 15 years when such
condition was not inmposed by the order of the Authority making
the grant."

The Full Bench held that in all these cases the lands were allotted

under Rule 43-J and, therefore, there should not have been any condition
restricting the alienation by the grantees. ~The Full Bench also held that the
conditions stipulated in Rule 43-G were not applicable to the grants nade
under Rule 43-J and, therefore, the conditions inposed by the Tahsildar in
the 'Saguvali chit’ restricting the alienation of such | ands by the grantee
was not sustainable in law. Aggrieved by the said decision, the State as well
as the affected parties have filed these appeals.

We heard the appellant’s Counsel and | earned Counsel for the
respondents.

In order to appreciate the contentions urged before us by the parties

on either side, it is necessary to go into some of the relevant provisions
contained in the Rules of 1960. These Rules of 1960 were intended to

regul ate the allotnent of the Governnent |ands to certain category of

persons. As regards grant of |ands, the Revenue Oificers are given certain
powers. The Tahsildar to whomthe power of Deputy Comm ssioner has

been del egated may grant not exceeding two acres of rain-fed wet |and or

four acres of dry land, provided the nmarket value of such |and including the
val ue of the trees thereon does not exceed three hundred rupees. The

Assi stant Conmi ssioner in-charge of the taluk is also given power to grant

| and not exceeding two acres of land fit for garden cultivation or wet l'and
with assured irrigation facilities. Rule 43 provides the fornmat of the
application formfor grant of land for cultivation. 'Rule 43-B states that no
and with nore than twenty-five reserved trees in an acre shall be disposed

of for cultivation except under the special orders of Government. Rule 43-C
and Rule 43-D give certain preference to individual who is poor or bona fide
agriculturist, political sufferer, etc. It al so provides that | ands which are in
control of the Revenue Departnment nmay be | eased out to the schools,

col l eges and the training institutions and also to farmi ng societies registered
under the Karnataka Co-operative Societies Act. Rule 43-E says that the

| ands avail able for disposal in a village shall be reserved, for grant to

di fferent categories of persons eligible for such grant, and where a | and
avai |l abl e for disposal in any village is less than ten acres, the entire |ands
avai | abl e shall be reserved for grant to applicants belonging to the

Schedul ed Castes and Schedul ed Tribes who are ordinarily resident in the
village. Where the extent of |land available for disposal in a village is nore
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than ten acres, a mnimumof ten acres shall be reserved for grant to
applicants belonging to Schedul ed Castes and Schedul ed Tri bes. Rule 43-F
prescribes the order of priority and the extent of land to be granted.

Margi nal note to Rule 43-G says that the grant of |and under the preceding

rul es shall be subject to certain conditions. Section 43-G reads as follows:-

43- G Grant of |ands under the preceding rules shall be
subject to the following conditions. (1) In the case of grant
of lands to applicants belonging to the Schedul ed Castes and
Schedul ed Tribes, and to other applicants, who are unable to
pay the occupancy price on account of poverty, the occupancy
price may be waived up to rupees two hundred and the bal ance
recovered in three annual  instal nents.

(2) In the case of grant of land to applicants who are ex-
servi cemen the occupancy price shall be waived up to the extent
awar ded by CGovernnent under the MIlitary Concession Rul es.

(3) In the case of grant of | and free of occupancy price, the
grant shall be subject to the condition that the grantee shall pay
contribution or betternent levy in respect of the land and the

val ue of trees standing of the |and.

(4) Where the grant is nade free of cost, or is made at a

price which is less than the full market value, the grant shall be
subject to the condition that the land shall ‘not be alienated for a
period of fifteen years fromthe date of the grantee taking
possession of the land, after the grant:

Provi ded that such | and may be alienated with the

previ ous sanction of the Governnent and subject to such
conditions as the Governnment may specify, if the Governnment is
of the opinion that in the circunmstances of any case, it is just
and reasonable to permt such alienation either for purposes of
acquiring sone other |and or for any other purpose:

Provided further that nothing in this clause shall ‘apply to:

(a) the alienation of any land in favour of the State
CGovernment or Co-operative Society as security for | oans
obtai ned for inprovement of the land or for buying cattle
or agricultural inplenments for the cultivation of the land,
or alienation of any land in favour of the Indian Coffee
Board as security for |oans advanced by the I ndian Coffee
Board under the Coffee Devel opment Pl an

(b) the leasing of any |l and by a person who is a w dow, a
m nor or who is subject to physical or nental disability or
who is a serving nenber of the armed forces.

(5) The grantee shall cultivate the |and personalll.

(6) The [ and shall be brought under cultivation w thin two
years fromthe date of the grantee taking possession of the

| and.

(7) The grant is liable to be terminated [by the Divisiona

Conmi ssi oner or the State Government] and the | and resumed

if any of the aforesaid conditions is not fulfilled, and on such
resunption the |and shall vest in Governnent free from al

encumbr ances:

Provided that no | and shall be resuned under this clause
except after giving an opportunity to the grantee or his
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successor in interest to show cause why the grant shoul d not be
term nated and the | and resuned."

Rule 43-J is a general clause enpowering the authorities to grant |and

to the | essees to whom | ease had been granted previously. It reads as
foll ows: -
43-] Grant of land to persons to whom | ands have been

| eased temporarily- Notwi thstanding anything contained in the
preceding rules of this Chapter, in the case of agricultural |and
| eased by conpetent authority to any person for purposes of
cultivation at any tinme before the comencenent of the Mysore
Land Revenue (Anendnent) Rules, 1960, if such land is

avail abl e for disposal and if the conditions of the | ease have
been conplied with, the |l and may be granted to the |essee.

The finding of the Full Bench of the Karnataka Hi gh Court is that if the

grant is made under Rule 43-J, there could not have been any condition
restricting the alienationand if at-all there were any such conditions they are
null and void. This view has been taken for the reason that conditions
restricting alienations are given under clause (4) of Rule 43-G and these

provi sions woul d apply to grant of |ands made under the preceding rules and

not apply to Rule 43-J which cones after Rule 43-G of the Rules of 1960.

Thi s view has been taken based on the title/mrginal note of Rule 43-G

The Full Bench was also of the view that under Rule 43-J, it is not stated that
there shall be any conditions prohibiting alienation. Therefore, the court held
that authorities were not enpowered to inpose any such conditions.

A careful scrutiny of the entire schene of the rules relating to grant of

| ease to | andl ess persons woul d show that the finding of the Full Bench on

this issue is legally not sustainable: First of all, Rule 43-J is only a genera
rul e which says that the | ands whi ch have been given on |l ease for agricultura
pur poses coul d be assigned to the | essees if they conplied with the

conditions of lease. The title to the land primarily vests with the Governnent.
The Governnent while granting title to the | essees, 'can inpose any

conditions which are permssible under law. The land is being given to

| essees either free of cost or at a price which is less than the full market
price. It is not an outright sale made by the Government for ful

consideration. In all these cases, |ands were given alnost free of cost. The
upset price of the land was either fixed at Rs. 200-250 per acre and this
Rs. 200 itself was waived and the grantee was to remt only Rs. 50 per acre.
Grantee was to execute "Saguvali Chit" and it incorporated a condition
prohibiting alienation for a period of 15 years.  The history of the legislation
al so woul d show that the State of Karnataka has all -al ong been giving lands

to the |l andl ess persons belonging to Schedul ed Castes and Schedul'ed Tribes
subject to the restriction on alienation of such Iand.

Rule 43-J is a general provision which enpowers the authorities to

invest the |l essees with title of the | and provided the | essees fulfilled the
conditions of lease. The Hi gh Court assuned that conditions of alienation are
not stated in Rule 43-J and therefore, the authorities were not enpowered
to impose such conditions. Rule 43-J is only an enabling provision which
permts the conpetent governnent authorities to grant title to l'essees. The
CGovernment being the paranount title-holder is enpowered to inpose any

condi tion which is not against the law and it is binding on the grantees. Al
these grants of |and are nmade under the general provisions of rules and Rule
43-J by itself is not a provision by which grants are made. All the genera
provi sions of the Rules of 1960 could be made applicable to such grant if the
grant is made at a price |lesser than the narket price, or is made free of cost.

Inthe title to Rule 43-G, it is stated that the grants of |ands under the
precedi ng rules shall be subject to the following conditions. This title to the
rul es as such cannot be taken as the key words to interpret Rule 43-G  They
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have got the effect of only marginal notes. The marginal notes are not
considered as legitinate aid to construction of any section or rule. The side
notes are not considered as part of the Act. Lord Macnaghten in a case

deci ded by the Privy Council held that the margi nal notes cannot be referred

to for the purpose of construction. Lord Reid in Chandler Vs. D.P.P.

[1964] A.C. 763 said: " In ny view, side notes cannot be used as an aid to
construction. They are mere catchwords and | have never heard\ 005t hat an
amendnment to alter a side note could be proposed in either House\005. So side
notes cannot be said to be enacted in the sane sense as the long title or any
part of the body of the Act."

VWhen the rule itself says that where the grant is nade free of cost or

at a price which is less than the full market value, such grant shall be
subject to the condition that the land shall not be alienated for a period of 15
years fromthe date of the grantee taking possession of the |land after the
grant, such conditions could be inposed on any grant made to the party.

In any case, the H gh Court failed to take into account the clear

| anguage enpl oyed in Section 4, according to which any transfer of granted

| and made either before or after the commencement of this Act 'in

contravention of the terns of the grant of such land" shall be null and

voi d(emphasis supplied).” The-violation of the terms of grant itself gives rise
to the action under Section 4 read with Section 5. So long as the terns of

the grant prohibiting transfer are not opposed to any specific provision of

| aw, they cannot be violated and the transferee gets no rights by virtue of
such invalid transfer. That is the sumand substance of Section 4 which has
not been duly considered by the H gh Court.

It is also pertinent to note that the prohibition regarding alienation is a
restrictive covenant binding on the grantee. The grantee is not challenging
that condition. 1In all these proceedings, challenge is nmade by the third party
who purchased the land fromthe grantee. The third party is not entitled to
say that the conditions inposed by the grantor to the grantee were void. As
far as the contract of sale is concerned, it was entered into between the
Governnment and the grantee and at that time the third party purchaser had

no interest in such transaction. O course, he would be entitled to chall enge
the violation of any statutory provisions but if the grant by itself specifically
says that there shall not be any alienation by the 'grantee for a period of 15
years, that is binding on the grantee so |l ong as he does not chall enge that

cl ause, nmore so when he purchased the land, inspite of being aware of the
condition. The Full Bench seriously erred in holding that the |and was
granted under Rule 43-J and that the authorities were not enmpowered to

i npose any conditions regarding alienation w thout adverting to Section 4 of
the Act 2 of 1979. These |ands were given to | andless persons al nost free of
cost and it was done as a social welfare neasure to inprove the conditions of
poor | andl ess persons. Wen these |ands were purchased by third parties
taki ng advantage of illiteracy and poverty of the grantees, Act 2/ of 1979 was
passed with a viewto retrieve these lands fromthe third party purchasers.
When Act 2 of 1979 was chall enged, this Court observed in Manchegowda

& Ors. Vs. State of Karnataka & Ors. 1984(3) SCC 301:

"17. Granted lands were intended for the benefit and

enj oynment of the original grantees who happen to belong to the
Schedul ed Castes and Schedul ed Tri bes. At the time of the
grant, a condition had been inposed for protecting the interests
of the original grantees in the granted |ands by restricting the
transfer of the same. The condition regarding the prohibition
on transfer of such granted |ands for a specified period, was

i mposed by virtue of the specific termin the grant itself or by
reason of any law, rule or regulation governing such grant. It
was undoubtedly open to the grantor at the tine of granting

lands to the original grantees to stipulate such a condition the
condition being a termof the grant itself, and the condition was
i mposed in the interests of the grantee. Except on the basis of
such a condition the grantor m ght not have made any such
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grant at all. The condition inposed against the transfer for a
particul ar period of such granted | ands whi ch were granted
essentially for the benefit of the grantees cannot be said to
constitute any unreasonable restriction. The granted |ands were
not in the nature of properties acquired and held by the
grantees in the sense of acquisition, or holding of property
within the neaning of Article 19(1) (f) of the Constitution. It
was a case of a grant by the owner of the land to the grantee
for the possession and enjoynent of the granted | ands by the
grantees and the prohibition on transfer of such granted | ands
for the specified period was an essential termor condition on

the basis of which the grant was mnade. It has to be pointed
out that the prohibition on transfer was not for an indefinite
period or perpetual. It was only for a particular period, the

obj ect being that the grantees should enjoy the granted | ands
thensel ves at |east for the period during which the prohibition
was to remmin operative. Experi ence had shown that persons
bel onging to Schedul ed Castes and Schedul ed Tri bes to whom
the | ands were granted were, because of their poverty, |ack of
education and general backwardness, exploited by various
persons who could and woul d take advantage of the sad plight

of these poor persons for depriving themof their |ands. The
i mposition of the condition of prohibition on transfer for a
particul ar period could not, therefore, be considered to
constitute any unreasonable restriction on the right of the
grantees to di spose of the granted | ands. The i nposition of
such a condition on prohibition in the very nature of the grant
was perfectly valid and | egal ."

The conditions restricting alienation inmposed by the authorities are

legally valid and the finding of the Ful'l Bench to the contrary is not correct
and the inpugned Judgnent is thus not sustainable in |aw The i mpugned
Judgnent is set aside, the order passed by the |earned Single Judge is
uphel d and these appeals are allowed. ~The authorities shall take appropriate
steps pursuant to the order passed by the authorities under the Act 2 of

1979 within a period of three months. There will be no order as to costs.




