T] 1
I'N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 3855 COF 2003

P. R Narahari Rao .. Appel | ant
ver sus

State of Kerala and others .. Respondent s

ORDER

This appeal is representative of the | arge nunber of
cases which are filed in the Courts across the country and
whi ch consune val uabl e time of t he Courts wi t hout
tangi bl e justification. The very fact that the Division
Bench of the Hi gh Court devoted tine to record an order
running into 56 typed sheets and also the fact that this
Court has devoted many hours including two hours hearing of
today indicates how a purely civil and private litigation
camouf | aged as a public i nterest litigation
unnecessary burden on the Courts and results in wastage of
time which could otherwi se be devoted for those who are
wai ting for years together with the hope that sone day they

will get an opportunity of hearing. This case is also
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put s

illustrative of how a litigant pursues t wo renedi es

si mul t aneousl y and t akes chance of getting favourabl e

result fromone or the other judicial forum

The appel | ant and r espondent No. 6 are
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rel atives. Respondent No. 6 (since deceased) is the rea

cl ose

uncl e of t he appel I ant . Respondent No. 7, of whi ch

respondent No.6 was the Managi ng Director avail ed | oan of
rupees five crores fromthe Touri sm Fi nance Corporation of
India for the construction of a three star hotel on a piece

of | and bel ongi ng to r espondent No. 6 and appl i ed

for



exenption under the Kerala Minicipal Corporation Act, 1961
(for short, "the 1961 Act’) read with Kerala Building Rules
1984 (for short, "t he 1984 Rul es’) and succeeded

convi nci ng the conpetent authority to grant exenption

first exenption was granted by an order issued sonetine in
1990. Two ot her exenption orders were issued in 1991 and
1996.

On 3.1.1995, the appellant filed Original Suit No.
17 of 1995 in the Court of Subordinate Judge, Ernakul am
(hereinafter referred to as "the trial Court’) for grant of

the follow ng substantive reliefs:

"A) allowing the plaintiff to realize a sum of
Rs. 25000/ - by way of danages from defendants 1
to 6 and their assets for damages caused to the
plaintiff’s eastern conpound wall and the plaint
schedul e property.

B) a per manent prohi bitory i njunction

restraining the defendants 1 to 6 for their

agents fromtrespassing upon or commtting waste

in the plaint schedul e property or from causing

t he subsi dence or coll apse of the soil and

structures therein by renoving or weakening the
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| ateral support.

(@] a mandatory injunction conpel i ng
defendants 1 to 6 to restore the coll apsed
portion of the eastern boundary wall of the

pl ai nt schedul e property and the platformand to
fill up the subsided area with soil under the
supervision of the court and to restore and

mai ntain lateral support to the plaint schedule
property or in t he alternative allowthe
plaintiff to carry out this work at the
defendant’ s cost.

D) A mandatory injunction conpelling the
seventh defendant to restrain defendants | to 6
fromcarrying out any further constructions at
Wody’'s Hotel, MG Road, Ernakulamin violation
of the Kerala Building Rules and t he approved
sanction and pl an and to denol i sh al |
constructions already nade therein violation

t her eof .

E) allowing the plaintiff to realize an
amount of Rs.75000/- fromthe defendants 1 to 6
and their assets in lieu of danages caused to the
plaitiff’'s residential house in the plaint
schedul e property.

in

The



F) a per manent prohi bitory i njunction
prohibiting the defendants 1 to 6 fromcarrying
out any construction using pile drivers and from
operating heavy generators in the plot of |and

i Mmediately to the east of the plaint schedule
property."

The appell ant al so applied for tenmporary injunction
but could not persuade the trial Court to entertain his
prayer.

The Court Commi ssioner appointed by the trial Court

submitted report, whi ch was not favourabl e to t he

appel I ant . This pronpted himto institute a petition under
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Article 226 of t he Constitution of I ndi a for gr ant
relief which included a declaration that Sections 407 and

410 of Kerala Municipality Act, 1994 and Section 263-A of

the Keral a Miunicipal Corporation Act, 1961 are violative of

Article 14 of the Constitution and that Rules 5 and 5A of

the 1984 Rules are ultra vires the provisions of the Act.

The appel |l ant al so prayed for quashing the three exenption

orders exhibited as P2, P3 and P7. The ot her prayers nade
by the appellant were al nost identical to prayer Nos. B, C

and D of the civil suit. In 1997, the appell ant anended

the prayer clause and sought denolition of the building

al ready constructed by respondent Nos. 6 and 7

Even after filing wit petition in Cctober, 1995,
the appellant continued to prosecute the suit which, as per
the informati on nade avail able by | earned senior counse

appearing on his behal f, remained pending till the filing

of

of the special |eave petition before this Court. Accor di ng

to | earned counsel for respondent Nos. 6 and 7, the suit
was di smi ssed for non-prosecution
Al t hough, t he Hi gh Court did not find
significant violation of the statutory provisions in the
construction of the building, yet in the concluding portion

of the inmpugned order it nade an observation about somne

any



construction having been made in violation of the exenption

orders and directed respondent Nos. 6 and 7 to pay a sum of
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rupees one lac as fine and deposit the sane with the Keral a
H gh Court Legal Services Authority.
Shri V. Gri, learned senior counsel appearing for
t he appel | ant nmade a strenuous effort to persuade us to
exam ne the correctness of the findings recorded by the
Hi gh Court on the legality of the exenption orders and
entertain the appellant’s prayer for issue of a direction
to the municipal authorities to denolish the hotel building
on the ground that the sane has been constructed in gross
violation of the provisions of the 1961 Act and 1984 Rul es
but we have not felt persuaded to agree with him Rather,
we are convi nced t hat t he Wit petition filed by t he
appel I ant was wholly mi sconceived and the Hi gh Court should
have di sm ssed the same at the threshol d. At any rate,
once the | earned counsel for the appellant nade a statenent
bef ore t he Hi gh Court t hat he does not want to press
chall enge to the constitutionality of the provisions of the
Act and the Rules, the High Court should have directed the
appel lant to prosecute the civil suit which he had filed 9
mont hs before invoking the High Court’s jurisdiction under
Article 226 of the Constitution
The paraneters for exercise of jurisdiction by the
superi or Courts in public i nterest matters have been
succinctly laid dowm in the recent judgnent in State of
Uttaranchal v. Balwant Singh Chaufal and others (2010) 3

SCC 402 and, in our considered view, the appellant cannot,

6
by any stretch of i magi nati on, be treated as a person
pursui ng remedy under Article 226 in public interest. It
was pl ain and simpl e a private i nterest litigation

canouf |l aged as public interest litigation

It is also apposite to note that first exenption



order was passed by the conpetent authority in 1990 and the

appel lant’s challenge to that order was clearly barred by

limtation. If inthe suit filed by him the appellant had

made a prayer for quashing the exenption order issued in

1990, respondent Nos. 6 and 7 could legitinately contend

t hat t he sui t was barred by time to t hat extent. It
appears that having realised that he will not be able to

succeed in the suit and, as a matter of fact, the tria

Court decl i ned hi s prayer for tenporary i njuncti on, t he
appel | ant filed t he Wit petition whi ch, as ment i oned
above, was wholly mi sconceived. In any case, the High

Court should not have entertained the same keeping in view
the fact that the suit was still pending and the prayer for
quashi ng the exenption order issued in 1990 was liable to
be negated in view of the proposition |aid down by the
Constitution Bench in State of Madhya Pradesh v. Bhaila
Bhai AIR 1964 SC 1006 and Til okchand Mdtichand v. H. B.
Munshi AR 1970 SC 898.

In the result, the appeal is dism ssed.
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........................... J.

[GS. SINGHVI]
NEW DELH ;o J.
FEBRUARY 09, 2012 [ SUDHANSU JYOTI MJKHOPADHAYA]
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| TEM NO. 102 COURT NO. 6 SECTI ON XI A
SUPREME COURT OF | NDI A

RECORD OF PROCEEDI NGS

ClVIL APPEAL NQO(s). 3855 OF 2003

P. R NARAHARI RAO Appel I ant (s)
VERSUS

STATE OF KERALA & ORS Respondent ( s)

(Wth appl n(s) for c/ del ay in filing appl n. for

i mpl eadnent , i npl eadnent as party respondent and office report ))

Date: 09/02/ 2012 This Appeal was called on for hearing today.
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HON BLE MR, JUSTICE G S. SI NGHVI
HON BLE MR JUSTI CE SUDHANSU JYOTI MJKHOPADHAYA

For Appellant(s) V.Gri, Sr. Adv.

Vi shnu B. Saharya, Adv.
Viresh B. Saharya, Adv.
Mohd. Siddiqui T.S., Adv.
For Respondent (s) .P.V. Shetty, Sr. Adv.
Mal i ni Poduval , Adv
Babi ta Sant, Adv.

Vijay Kumar Paradesi, Adv.
Vrinda Dhar , Adv (Not present)

. Ni she Raj en Shonker, Adv.
B V Deepak , Adv(Not present)

Bi na Madhavan, Adv.
Praseena E. Joseph, Adv.
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UPON hearing counsel the Court nade the foll ow ng
ORDER

Delay in filing the application for inpleadnment is
9

condoned. The application for inpleadnent is allowed.

Cause title be amended accordingly.

The appeal is di smi ssed in terns of t he si gned
or der.
(Parveen Kr. Chaw a) (Phool an Wati Arora)
Court Master Court Master

[signed order is placed on the file]



