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I'N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

CIVIL APPEAL NO. 1745-1753 OF 2004
Pral had & O's. ... Appel | ant (s)
- Versus -
State of Maharashtra and anot her ... Respondent (s)
JUDGMENT
GANGULY, J.

1. The r el evant facts conmon in t hese appeal s are t hat
prelimnary notification dated 5.03.1983 was issued under Section

4 of the Land Acquisition Act, 1894 (hereinafter referred to as,

‘“the Principal Act’) in respect of the Iand at Ghonga Tank in

vill age Ghonga, Tal uk Barshitakli, Akola, Nagpur. It was followed

by a notification under Section 6 of t he Pri nci pal Act
28.07.1983.
2. The Land Acquisition Collector passed his award on 1.03. 1984,

awar di ng Rs. 3600/- per acre for the acquired | ands. Landowners,
bei ng aggrieved, filed a Reference application under Section 18 of

Act on 5.04.1984, for enhancenent of conpensation.

3. Meanwhil e, the Land Acquisition (Arendnment) Act, 1984, being
Act 68 of 1984 (hereinafter ‘the Anmendment Act’) received the

assent of the President on 24.09.1984 for anending the Principa
Act . The anendnent was made appl i cabl e to every

proceedi ng for acquisition of any |land under the Principal Act and

whi ch were pendi ng on 30. 04. 1982.

4. On 25.04.1985, the Additional District Judge, Akola, in the
Ref erence Proceedi ng enhanced the conpensation to Rs.13,000/- per
acre, with solatiumat the rate of 30% as per the anendnent and

interest at the rate of 9% p.a. fromthe date of possession

on

pendi ng



5. The State of Mahar ashtra chal | enged t he awar
e

d

Ref erence Court in t he Hi gh Court of Bonbay ( Nagpur

Nagpur. The | andowners did not file any appeal or cross-objections

agai nst t he j udgnent of t he Ref er ence Court,
ed

applications under Order 41, Rule 33 of the Cvil Procedure Code
(for short "CPC') claimng additional compensation at the rate of
12% p.a. on the market value for the period commencing fromthe

date of publication of t he awar d and i nterest at
on

enhanced conpensation fromthe date of taking possession for a
peri od of one year and at the rate of 15% for the further period,

in view of the anmendnent to the Principal Act.

6. The Hi gh Court, by j udgnent and order dat ed
di smi ssed the appeals of the State of Maharashtra as well as the

applications filed by the | andowners under Order 41, Rule 33 of

CPC. The High Court relied on various judgnments of this Court and

held that it had no jurisdiction to award additional benefits

under Section 23 (1A) of the Land Acquisition Act, 1894, while

confirmng the award of the Reference Court.
7. The present appeals are filed by the | andowners before this

Court, challenging the dismissal of their application under O der

41, Rule 33 of the CPC by the High Court.

8. The basic issue before the High Court was whether in absence
of an appeal or Ccross-objection from t he cl ai mant s, is
permi ssi bl e to gr ant addi ti onal benefits to t he appel I ants

provided in Section 23 (1A) of the Anendment Act?

9. The benefi t whi ch is gi ven to t he | andowner s under
amendment provi sion, which came by virtue of Section 15 of Act 68
of 1984, is now Section 23 (1A) of the Principal Act. Section 23
(1A) of the Principal Act runs as under
"23(1A) In addition to the market value of the |and, as

above provided, the Court shall in every case award an
anount cal cul ated at the rate of twelve per centum per

but

9%
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of th

Bench),

02. 1999,
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annum on such nmarket value for the period comencing on
and fromthe date of the publication of the notification
under section 4, sub-section (1), in respect of such |and
to the date of the award of the Collector or the date of
taki ng possession of the land, whichever is earlier

Expl anation.- In conmputing the period referred to in this
sub-section, any period or periods during which the
proceedi ngs for the acquisition of the I and were held up
on account of any stay or injunction by the order of any
Court shall be excl uded.]

(2) In addition to the narket-value of the I and as above
provi ded, the Court shall in every case award a sum of
[thirty per centum] on such nmarket-value, in consideration
of the conpulsory nature of the acquisition

10. The benefit of the aforesaid amended provision to the | andowners
was provided by Section 30 (1) of Act 68 of 1984. The said Section

30, which was known as transitional provision, read as under
30. Transitional Provisions- (1) The provisions of sub-
section (1-A) of section 23 of the Principal Act, as
inserted by clause (a) of section 15 of this Act, shal
apply, and shall be deemed to have applied, also to, and
inrelation to,-

(a) every proceeding for the acquisition of any |and under
the Principal Act pending on the 30th day of April, 1982
[the date of introduction of the Land Acquisition

(Anmendnent) Bill, 1982 in the House of the People], in

whi ch no award has been nade by the Coll ector before that

dat e;

(b) every proceeding for the acqui sition of any |land under
the Principal Act commenced after that date, whether or
not an award has been nade by the Collector before the
date of commencenent of this Act .

(2) The provisions of sub-section (2) of section 23 and
section 28 of the Principal Act, as amended by cl ause (b)
of section 15 and section 18 of this Act respectively,
shal | apply, and shall be deened to have applied, also to,
and in relation to, any award nade by the Coll ector or
Court or to any order passed by the High Court or Suprene
Court in appeal against any such award under the

provi sions of the Principal Act after the 30th day of
April, 1982 [the date of introduction of the Land

Acqui sition (Amendnent) Bill, 1982, in the House of the
Peopl e] and before the commencenent of this Act."”

11. The said transitional provision cane up for consideration

before this Court in sever al j udgnent s and there was
di vergence of judicial opinion which was ultimately settled by the
Constitution Bench Judgnent of this Court in the case of K S

Pari poornan vs. State of Kerala and others, (1994) 5 SCC 593.

12. In the case of Paripoornan (supra) the majority judgnent was

sone



r ender ed by Justi ce S.C Agr awal . In rendering t he majority

judgnent their Lordship held that the decision of this Court in
Union of India vs. Zora Singh, (1992) 1 SCC 673, is not correct

and in paragraph 70 of the judgnment the |earned Judges held that
the Parliament has given a clear indication of its intention in

Section 30 (1), which was a transitional provision. The |earned

Judges held that since a clear intention has been given in Section

30(1), there is no scope for any specul ation about t he
parlianmentary intention by reading Section 23(1A) in isolation

fromSection 30(1) of the Act. (See para 70)

13. The | earned Judges al so noted the purpose of a transitiona

provi si on in the statute and referred to Franci s Benni on on
Statutory Interpretation and al so to Thor nt on on Legi sl ative

Drafting. Relying on those treaties on interpretation, this Court
hel d that Section 23 (1A) and Section 30 are interconnected (See

para 73, page 639).

14. I n paragraph 74 at page 639 and 640 of the report this Court,
on a conjoint reading of Section 23(1A) with Section 30(1), held
as foll ows:

"...A perusal of sub-section (1) of Section 30 of the
amendi ng Act shows that it divides the proceedings for
acquisition of |and which had comrenced prior to the date
of the comrencenent of the amending Act into two
categories, proceedi ngs which had commenced prior to 30-4-
1982 and proceedi ngs which had commenced after 30-4-1982
Wil e clause (a) of Section 30(1) deals wth proceedi ngs
whi ch had commenced prior to 30-4-1982, clause (b) deals
wi th proceedi ngs which commenced after 30-4-1982. By virtue
of clause (a), Section 23(1-A) has been nade applicable to
proceedi ngs whi ch had commenced prior to 30-4-1982 if no
award had been nmade by the Collector in those proceedi ngs
before 30-4-1982. It covers (i) proceedings which were

pendi ng before the Collector on 30-4-1982 wherein award
was made after 30-4-1982 but before the date of the
comrencenent of the anmending Act, and (ii) such

proceedi ngs wherein award was made by the Collector after

the date of the commencenent of the anending Act. Similarly

Section 30(1)(b) covers (i) proceedings which had

conmenced after 30-4-1982 wherein award was nmade prior to
the commencenent of the amending Act..."

15. I n subsequent judgment, in Prem Chand and others vs. Union of

I ndi a, Al R 2010 SC 1308, foll owi ng t he ratio
n

in

Par i poor na



(supra) this Court granted relief to the claimants in accordance
with the provision of Section 23(1A) of the Act. In that case the
I and acquisition conmenced on 22nd of March 1978 and the award was

passed on 25th February 1983.

16. Keeping in mind the aforesaid declaration of law, this Court

hol ds t hat in t he i nst ant case t he acquisition pr oceedi ng
comrenced Wi th notification under Secti on 4 whi ch is da
ted

5.3.1983 and the award was passed on 1.3.1984. Therefore, the
| andowners who were affected by the instant acquisition proceeding

wer e entitled to t he benefi t of t he anendi ng provi si on un
der

Section 23(1A) in view of the ratio in Paripoornan (supra).

17. Now, t he only guestion whi ch remai ns is whet her t
he

| andowners, without filing an appeal before the Hi gh Court from
the order of the Reference Court, are entitled to the aforesaid
benefit on the basis of their application under Order 41 Rule 33

of CPC.

18. The provision of Order 41, Rule 33 of CPCis clearly an
enabl i ng provision, whereby the Appellate Court is enpowered to
pass any decree or neke any order which ought to have been passed

or made, and to pass or make such further or other decree or order
as the case may require. Therefore, the power is very wide and in

this enabling provision, the crucial words are that the Appellate
Court is enpowered to pass any Order which ought to have been nade
as the case may require. The expression ‘O der ought to have been

made’ woul d obviously nean an Order which justice of the case
requires to be nade. This is nmade clear fromthe expression used
in the said Rule by saying ‘the court may pass such further or
other Order as the case may require.’ This expression ‘case’ would

mean the justice of the case. Of course, this power cannot be

exercised ignoring a legal interdict or a prohibition clanmped by



| aw.

19. In fact, t he anbi t of this provi si on has cone up for
consideration in several decisions of this Court. Conmmenting on

this power, Mulla (CPC, 15th Edition, pg. 2647) observed that this

Rule is nodelled on Order 59, Rule 10(4) of the Suprene Court of

Judi cature of England, and Mulla further opined that the purpose

of this rule is to do conplete justice between the parties.

20. In  Vanarsi VS. Ranmphal , Al R 2004 SC 1989, this Court
construing the provisions of Order 41 Rule 33 of CPC held that

this provi si on confers power s of t he wi dest anpl i tude on t he
appel l ate court so as to do conplete justice between the parties.

Thi s Court further hel d t hat such power is unfettered by
considerations as to what is the subject matter of appeal or who

has filed the appeal or whether the appeal is being dismssed,

al | owed or di sposed of whil e nmodi fyi ng t he j udgnent s appeal ed
agai nst . The | ear ned Judges hel d t hat one of t he obj ects

conferring such power is to avoi d i nconsi st ency, i nequity and

inequality in granting reliefs and the overriding consideration is
achieving the ends of justice. The | earned Judges al so held that
the power can be exercised subject to three linmtations: firstly,
this power cannot be exercised to the prejudice of a person who is
not a party before the Court; secondly, this power cannot be
exercised in favour of a claimwhich has been given up or |ost;
and thirdly, the power cannot be exercised when such part of the
decree which has been pernitted to becone final by a party is
reversed to the advantage of that party. (See para 15 at pg.

1997). It has al so been held by this Court in Samundra Devi and
others vs. Narendra Kaur and others, (2008) 9 SCC 100 (para 21)
that this power under Order 41, Rule 33 of CPC cannot be exercised

ignoring a legal interdict.

21. In the instant case, the right of the | andowner to receive

the benefit under section 23(1A) of the Principal Act is legally



perm ssi bl e in view of t he majority deci si on in
(supra). Therefore, the law declared by this Court in Paripoornan

(supra) is binding on the H gh Court under Article 141 of the

Constitution and Hi gh Court is bound to fol |l ow
especi al ly when an application has been made by the | andowner

under Order 41 Rule 33 of CPC

22. In view of the aforesaid interpretation given to Order 41

Rul e 33 of CPC by this Court, we are of the opinion that the High
Court deni ed t he relief to t he appel I ants to whi ch t hey

entitled in view of the Constitution Bench decision in Paripoornan
(supra), by taking a rather restricted and narrow vi ew of the
scope of Order 41 Rule 33 of CPC and also on a misconstruction of

the ratio in Paripoornan (supra).

23. For t he reasons af or esai d, this Court hol ds t hat
appel lants are entitled to the benefit of the amended provision of
Section 23 (1A) of the Principal Act in view of the clear law laid
down by this Court in Paripoornan (supra). The appeals are all owed

to the extent indicated above. No order as to costs.

....................... J.
(G S. SINGHVI)
....................... J.
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Hon’ bl e M. Justice Asok Kumar Ganguly pronounced the judgnent
of the Bench conprising Hon'ble M.Justice G S. Singhvi and Hi s
Lor dshi p.
The appeal s are all owed to the extent indicated in the

signed judgnent. No order as to costs.

(Satish K Yadav) (Phool an Wati Arora)
Court Master Court Master
( Signed reportable Judgnent is placed on the file )



