Vo I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

CIVIL APPEAL NO. __ 8034 of 2010
(Arising out of S.L.P. (C No. 26608 of 2010)
[ CC No. 5440 of 2010]

Ms Coal India Limted & Os., Etc. Etc.  ...... Appel l ants
Ver sus

Al ok Fuels (P) Ltd., Th. Director, Etc. Etc Respondent s

WTH

ClVIL APPEAL NO. _8035___ of 2010
(Arising out of S.L.P. (C No. 26612 of 2010)
[ CC No. 5452 of 2010]

CIVIL APPEAL NO _8036____ of 2010

(Arising out of S.L.P. (C No. 26615 of 2010)
[ CC No. 5459 of 2010]

ClVIL APPEAL NO. _8040__ of 2010
(Arising out of S.L.P. (C No.11307 of 2010)

ClVIL APPEAL NO. _8041_ of 2010
(Arising out of S.L.P. (C No.11311 of 2010)

ClVIL APPEAL NO.__8042___ of 2010
(Arising out of S.L.P. (C) No.11343 of 2010)

AND
CIVIL APPEAL NO._ 8039__  of 2010
(Arising out of S.L.P. (C No.11349 of 2010)
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JUDGVENT

A. K PATNAI K, J.

Delay in filing Special Leave Petitions arising out of CC
Nos. 5440, 5452 and 5459 of 2010 is condoned.

2. Leave granted.

3. These appeal s are against the interimorders dated

06. 10. 2009 passed by the | earned Single Judge of the High
Court of Jharkhand in WP. (C Nos.2948 of 2009, 3536 of

2009 and 3080 of 2009 and the final order dated 07.01.2010

of the Division Bench of the Jharkhand Hi gh Court in L.P. A
Nos. 484 of 2009, 485 of 2009, 486 of 2009 and 523 of 2009.
Since common issues of fact and | aw arise for decision in this

batch of cases, we are disposing of these appeals by this



conmon j udgment .

4. The relevant facts very briefly are that the respondents
were granted |inkage of different quantities of coal for
utilization in the manufacture o; snmokel ess fuel in their

pl ants. On 18.10.2007, the Governnent of India, Mnistry of
Coal discontinued the traditional |inkage systemand in its

pl ace adopted a new coal distribution policy under which coa
was to be supplied to different consuners through a Fue

Supply Agreenent (for short ‘FSA') at notified prices to be fixed
and declared by Coal India Limted. In accordance with this
new policy, Bharat Coking Coal Limted (for short the ‘BCCL'),
a subsidiary of Coal India Limted, entered into FSAwith the
respondents for supply of coal. Clause 4.4 of FSA provided
that the total quantity of coal supplied to the respondents
under the agreenent is neant for use in the plant of the
respondents and the respondents shall not sell or divert or
transfer the coal for any purpose whatsoever and in the event
they engage or plan to engage into any such re-sale or trade,
BCCL shall termnate the FSA forthwith without any liabilities
or danmages what soever payable to the respondents. On
07.06.2009, the Central Bureau of Investigation (for short the
‘CBI’) registered First Information Report (FIR) against 10
consuners including the respondents alleging inter alia that
the 10 consunmers entered into a4crininal conspiracy with Shri
Udayan Bhattacharya, the then General Manager (S&\) of

BCCL and in furtherance thereof, lifted 11, 94,940 tonnes of
coal and instead of utilizing the same in their respective

pl ants, sold the sane in the open market at higher prices and
as a result BCCL has suffered a | oss of Rs.4, 36, 15, 300/ -
approxi mately and the accused have made correspondi ng

wongful gain to thensel ves. In the FIR, the CBI further
stated that the facts disclosed the conm ssion of offences

puni shabl e under Section 120-B read with Sections 420, 467



471 of the Indian Penal Code (for short ‘I1PC ) and Section 13(2)

read with Section 13(d) of the Prevention of Corruption Act,
1988 by Shri Udayan Bhattacharya and the proprietors of
different consumer firns and, therefore, a crininal case be
regi stered and the investigation be taken up. The Chairnman
of the Coal India Linmted thereafter advised the Chairman-
cum Managi ng Director of BCCL to suspend supply of coal to
the firns naned in the FIR including the respondents and
accordingly BCCL suspended suppl y of coal to
respondents by a wirel ess nessage dated 13. 06. 2009.

5. Aggrieved, the respondents filed the Wit Petitions in the
H gh Court of Jharkhand at Ranchi praying for quashing the
conmuni cati ons suspending the supply of coal to the
respondents under FSA and al so praying for interimorders
directing BCCL to resune supply of coal. On 06.10.2009, the
| earned Single Judge of the Jharkhand Hi gh Court passed the
i mpugned interimorders directing resunption of supply of
coal to the respondents on the ground that there was no

mat eri al placed by the BCCL to show that there was any kind
of black nmarketing done by the respondents or any kind of

m s-utilization of the allotted coal by them The appel |l ants
herein challenged the interimorders dated 06.10.2009 of the
| earned Single Judge before the Division Bench in the LPAs.

By order dated 07.01.2010 the Division Bench dismssed the

t he

LPAs with the liberty to the appellants to file applications for

vacating the interimorders as soon as the appellants are able
to procure adverse material against the respondents and in

the alternative passed orders termnating FSA with the
respondents.

6. M. Anupam Lal Das, |earned Cgunsel for the appellants,
submitted that the | earned Single Judge of the Hi gh Court by

directing resunption of supply of coal to the respondents had



granted a final relief to the respondents by interlocutory
orders and this was not perm ssible in | aw He further
submitted that the only reason given by the | earned Single
Judge for passing the interlocutory order directing resunption
of supply of coal was that there were no materials other than
the FIR | odged by the CBI to show that any kind of black

mar keti ng was done or any kind of mis-utilization of allotted
coal was nade by the respondents. He submitted that the FIR

| odged by a prenier investigating agency |like the CBl and the
chequered history of the respondents before the FIR were
sufficient materials to suspend the supply of coal to the
respondents. He further submitted that in any case
investigation into the allegations made in the FIR has al ready
been conpleted by the CBI and charge sheet has been fil ed

agai nst the respondents which vindicate the stand taken by

the appellants that the respondents were diverting coal meant
for their plants for sale in the open market.

7. M. Das further subnitted th?t two of the consuners to
whom t he supply of coal was simlarly suspended, namely, M

s Sushila Chenmicals Pvt. Ltd. and Ms Magadh Snokel ess

Fuel Co. noved the Patna High Court in two separate Wit
Petitions and the | earned Single Judge of the Patna High

Court passed a comon order dated 26.08.2009 all owi ng the

Wit Petitions with a finding that the investigation of crinina
case or allegations of m suse of coal is no ground for
suspensi on of coal supply under FSA, but the appellants filed
LPA Nos. 1265 of 2009 and 1266 of 2009 before the Division
Bench of the Patna Hi gh Court and the Division Bench held

that in larger public interest resunption of supply of coa
could not be ordered so long as the appellants do not consider
t he show cause of the Wit Petitioners and taken a final view
on merits. He submitted t hat simlarly sone ot her
consuners, nanely, Ms Pratap Fuel Industries and Ms

Nati onal Fuels Industry noved the Allahabad Hi gh Court in



Civil Mscellaneous Wit Petition Nos. 33576 of 2009 and
36430 of 2009 agai nst the suspension of supply of coal under
FSA and the Division Bench of the Al ahabad Hi gh Court held

that the order suspending the supply of coal to the two
8

consuners passed by the appellants herein needed no
interference by the Court in its extraordinary jurisdiction and
instead directed the appellants herein to consider the

expl anations of the two consuners furnished in reply to show
cause notices dated 16.07.2008 and take a final decision in
the matter. He submitted that although the orders passed by
the Patna High Court and the Al lahabad H gh Court were cited
before the Division Bench of the Jharkhand Hi gh Court, the
same had not been referred to or dealt with in the inpugned
orders passed by the Division Bench of the Jharkhand Hi gh
Court in the LPAs. He submitted that an anonal ous situation
now prevails with regard to supply of coal to the 10 consuners
agai nst whomthe CBlI has |odged the FIR Those consuners

who moved the Patna Hi gh Court and the Allahabad Hi gh

Court are not getting the supply of coal under FSA, whereas

t hose consuners who noved the Jharkhand Hi gh Court and

i n whose favour the Jharkhand Hi gh Court has passed orders
woul d be entitled to supply of coal under FSA, though the two
cl asses of consuners are sinilarly situated.

8. M. Das cited the observationg of this Court in Ashoka
Srmokel ess Coal India (P) Ltd. & Os. Vs. Union of India & Os.
[ (2007) 2 SCC 640] in Para 188 at Page 703 on the need to
control black marketing and mis-utilization of coal

submitted that it is pursuant to these observations of this
Court that the new coal distribution policy has been franed to
di sconti nue the Linkage System which could not check the
nmenace of bl ack marketing and diversion of coal to the open

mar ket and supply of coal on strict terns and conditions



stipulated in FSA to the consuners has been contenplated to
ensure proper utilization of the coal in the plants. He
submitted that this is why in Cause 4.4 of the FSA it is clearly
provided that the total quantity of coal supplied to the
respondents under the agreenent is nmeant for use in the

pl ants of the respondents and the respondents shall not

sel |l /divert and/ or transfer t he coal for any pur pose
what soever and in the event they engage or plans to engage
into any such resale or trade, the BCCL shall term nate the
FSA forthwith without any liabilities and danages what soever
payable to the respondents. He submitted that therefore the
BCCL can suspend supply of coaaoto the respondents if the
respondents have not been able to establish that the coa

al ready supplied to the respondents has been used in the

pl ants of the respondents. He subnitted that O ause 13 of
FSA, which provides that if the respondents fail to pay any
anount including any interest due to the BCCL towards

purchase price of the coal the BCCL can suspend supply of

coal to the respondents, is not exhaustive of the contingencies
in which the BCCL can suspend supply of coal to the
respondents. He subrmitted that the | earned Single Judge and
the Division Bench of the Jharkhand Hi gh Court have | ost

sight of these provisions of FSA nmade in the public interest
whi | e passing the inmpugned orders.

9. M. ML. Varma, |earned Senior Counsel appearing for
the respondent Ms Al ok Fuels (P) Ltd. subnmitted that the

case of the respondent before the High Court was that

supplies of coal to the respondent was suspended arbitrarily
and in violation of Article 14. He subnitted that the industry
of the respondent was functional as would be evident fromthe
report of the General Manager, District Industry Centre before
the Punjab & Haryana High Court in Cvil Wit Petition No.

11

9863 of 2008. He further submtted that no materials were



produced by the appellants before the | earned Single Judge or
the Division Bench despite opportunity being given to the
appel lants to produce naterials against the respondent. He
further subnmitted that no opportunity has been given to the
respondent to explain and rebut the materials now found and
filed alongwith the charge sheet against the respondents by
the CBI.

10. M. Ranjeet Kumar, |earned Senior Counsel, appearing for
the respondent Ms Faridabad Industries, on the other hand,
supported the inmpugned orders passed by the |l earned Single
Judge and the Division Bench of the High Court and

submitted that besides the FIR | odged by the CBlI, no other
mat eri al what soever was placed by the appellants before the
H gh Court to show that the respondents Ms Faridabad

I ndustries diverted coal fromits plant and sold the sane in
t he open market. He submitted that due opportunity was
given by the learned Single Judge of the Hi gh Court by the
order dated 15.07.2009 to the appellants about naterials
which were in their possession 22 the date on which supply
was directed to be suspended but despite such opportunity,
the appellants did not produce any material whatsoever before
the H gh Court to show that the respondent M s Fari dabad
Industries has resorted to any black marketing or sale in the
open market or had diverted coal fromits plant. He submitted
that supply of coal to the respondent M s Faridabad
Industries was very essential for its industry and busi ness
and suspension of supply of coal to the industry of the
respondent could not be allowed by the Court for an indefinite
period of tine and therefore the | earned Single Judge of the
H gh Court had rightly passed the interlocutory order directing
the appellants to resunme supply of coal to the respondents.
11. M. U U Lalit, learned Senior Counsel appearing for the

respondent Ms Ajay & Conpany Fuel Product adopted the



submi ssions of M. Ranjeet Kumar and further submitted that

it will be clear fromPara 2 of the Additional Affidavit filed on
behal f of the appellant on 10.05.2010 in SLP (C) No. 11307 of
2010 that prior to the new coal distribution policy introduced
w. e.f. 18.10.2007, there were 230 national consunmers and 94
Cokeri es and Cokery—cumV\asher)l/3units drawi ng coal from

BCCL, but after introduction of this new policy on 18.10. 2007,
only five consunmers other than private cokery units were
found suitable for execution of FSA under the new coal

di stribution policy. He submitted that the respondent Ms

Aj ay & Conpany Fuel Product was one of these five

consuners found suitable for execution of FSA and at this
stage a stand cannot be taken by the appellants that Ms A ay
& Conpany Fuel Product was not suitable for supply of coal
under FSA

12. M. S.B. Upadhyay, |earned Senior Counsel, appearing for
the respondent Ms MG M Contrade Pvt. Ltd. adopted the
argunments of M. Ranjit Kumar and further submitted that

Cl ause 13 of the FSA executed by BCCL in favour of Ms.

MG M Contrade Pvt. Ltd., stipulated that BCCL coul d

suspend supplies of coal to the respondent if the respondent
fails to pay any amount including any interest to BCCL under
FSA. He submitted that the supply of coal to the respondent
therefore could not be suspended on any ground other than

the failure on the part of the respondent to pay any anount or
interest due to the BCCL under lZSA. He submitted that
suspensi on of supply of coal by the petitioner to the
respondent pursuant to the FIR | odged by the CBI is,
therefore, in breach of Cause 13 of the FSA. He referred to
the observations of this Court in Para 189 in the case Ashoka
Snmokel ess Coal India (P) Ltd. & Os. Vs. Union of India & Os.
(Supra) that inspection should be carried out by the officers

appoi nted by the Chai rman cum Managi ng Director of the



company concerned w thin whose jurisdiction the unit is

| ocated before entering into any agreenent for supply of coa
to ensure the genui neness of the unit. According to M.
Upadhyay, since FSA has been executed in favour of the
respondent after all such inspection and scrutiny, the
appel l ants cannot at this stage take the stand that the unit of
the respondent is not genuine.

13. We have consi dered the subnissions of |earned

counsel for the parties and we find that the only reason why
the | earned Single Judge of the H gh Court has by the

i mpugned interimorders directed the appellants to resune
supplies of coal under FSA to the respondents is that BCCL

has not placed any materi al beagre the Court to show that
there was any kind of black-marketing of coal done by the
respondents or any kind of mis-utilization of the allotted coa
by themand this is also the reason given by the Division
Bench of the Hi gh Court for dismssing the LPAs filed by the
appel I ants agai nst the inmpugned interimorders passed by the

| earned Single Judge. What the | earned Single Judge and the

Di vi sion Bench of the High Court failed to appreciate is that
the FIR containing the allegations of ms-utilization of the
allotted coal and sale of the allocated coal by the respondents
in the open nmarket was | odged by the CBlI and therefore the

CBI and not the BCCL was in possession of information or
materials with regard to such ms-utilization of the allotted
coal or sale of the coal in the open market by the respondents.
As a matter of fact in the charge-sheet which has been filed
after investigation in the Court of Special Judge, CBI cases,
Dhanbad, it is stated that a search was conducted at the plant
prem ses of the respondents in June 2009 by the CBI officials
in presence of independent wi tnesses during which the plants
of the respondents were found to be non-functional and the

nanes of enpl oyees / workers as per the Attendance Regi ster
16



as well as other docunents relating to sale of finished goods
as produced by the respondents were found to be fake and
fabricated as full particulars, addresses etc. were not provided
in the records in respect of such enployees / workers engaged
and purchasers of finished goods and thus the quantity of coa

i ssued to the respondent-conpanies were not utilized in their

pl ants but sold in black-market. It was thus clear that there
were materials with the CBI in support of the allegations nade
in the FIR agai nst the respondents that they were not utilizing
the allotted coal in their plants but were selling the sane in
bl ack-mar ket, but these materials could not be placed before
the Court because the CBI was not inpleaded as a respondent
inthe wit petitions filed by the respondents.

14. We further find that in the counter-affidavit filed in the
High Court in reply to the wit petitions filed by the
respondents, Coal India Limted and BCCL have pl eaded t hat
under O ause 4.4 of FSA the respondents were required to
utilize the entire quantity of coal allotted to themin their
respective plants and had undertaken not to sell / divert /
transfer the coal for any purpoi$ what soever and as the FIR

| odged by the CBI disclosed breach of this clause of FSA, Coa
India Linited and BCCL had to suspend the supplies of coa

to prevent further diversion of coal by the respondents and
this decision was taken pending a final decision regarding
termination of FSA in ternms of C ause 15 thereof. Thus the

case of the appellants herein before the H gh Court was that
suspensi on of supply of coal has been ordered to prevent
further diversion of coal by the respondents. The Coal India
Limted and BCCL are Gover nrent Conpani es of t he
Governnent of India and are bound by the policy decisions of
the Government of India, Mnistry of Coal, and since under

the New Coal Distribution Policy formulated pursuant to the

observations of this Court in Ashoka Snokel ess Coal India (P)



Ltd. & Ors. Vs. Union of India & Os. (Supra), mis-utilization of
all otted coal and bl ack-marketing of such coal by the
respondents was to be checked, the Coal India Linmted and
BCCL did not act arbitrarily or unreasonably to suspend the
supplies of coal under FSA to the respondents, if they
entertai ned a serious doubt on the basis of the FIR | odged by
the CBI that the supplies of Coall,8 if made to the respondents,
may be ms-utilized by the respondents and may be sold in
t he open market.
15. It is settled by a series of decisions of this Court
starting fromKumari Shrilekha Vidyarthi v. State of U P. [(1991)
1 SCC 537] that even in the domain of contractual matters,
the H gh Court can entertain a wit petition on the ground of
violation of Article 14 of the Constitution when the inpugned
act of the State or its instrunentality is arbitrary, unfair or
unreasonabl e or in breach of obligations under public law. In
Sterling Conputers Ltd. v. Ms M& N Publications Limted and
O hers [(1993) 1 SCC 445] in para 28, however, this Court
hel d:
"Public authorities are essentially different from
those of private persons. Even whil e taking
decision in respect of commercial transactions a
public authority nmust be guided by rel evant
consi derations and not by irrelevant ones."
Qbvi ously, one such rel evant consideration which the Coa
India Limited and BCCL as public authorities have to consider
i s whether continuation of supply of coal to the respondents
may not lead to nis-utilizatioggor bl ack- mar keti ng of the coa
by the respondents which are prohibited under FSA and the
policy decision of the Governnment considering the allegations
made by the CBI in the FIR on the basis of the reliable
i nformati on received. This rel evant aspect has not been
consi dered by either the |learned Single Judge or the High

Court while passing the inpugned interimorders or by the



Di vi si on Bench of the Hi gh Court while disnissing the LPAs
agai nst the inpugned interimorders of the |earned Single
Judge.

16. It is true as has been contended on behalf of the
respondents that O ause 13(1) of FSA provides that in the
event respondents fail to pay any anount including any
interest due to BCCL under FSA within a period of 30 days of
the sane falling due, BCCL shall have the right to suspend
supplies of coal to the respondents, but C ause 13(1) does not
stipulate that in no other contingency BCCL can suspend
supplies of coal under FSA to the respondents. Mor eover
Clause 13(1) of FSA enunerates the three options available to
BCCL in case the dues towards the price of coal and interest
is not paid by the respondents ggd it does not provide for the
di fferent contingencies in which BCCL can suspend the

supplies of coal to the respondents. In our considered opinion
BCCL will also have the right to suspend supplies of coal to
the respondents where it has doubts that the respondents

may mis-utilize the allotted coal and divert or sell the sane in
open nar ket because, as would be clear from C ause 4.4 of

the FSA and the new Coal Distribution Policy decision dated
18. 10. 2007, the very object of FSA as well as policy of the
Governnment is to allot coal to respondents for utilization in
their plants and not for any other purpose. Therefore, if the
FIR | odged by the CBI, which is a prenmier investigation agency
of the Central Governnent, created serious doubts that the
allotted coal may be diverted or sold in the open market
instead of being utilized in the plants of respondents, BCCL
would be within its rights to suspend the supplies of coal to
the respondents till the doubts are cleared in appropriate

pr oceedi ngs.

17. We, however, find that BCCL has initiated such

proceedi ngs by issuing show cause notices dated 16.07.2009



to the respondents to explain mg{ FSA executed in favour of
the respondents should not be cancelled on the basis of the
FIR | odged by the CBI containing the allegations that the
respondents were involved in a crimnal conspiracy |leading to
the breach of terns and conditions of FSA |f the respondents
have furni shed their explanations, BCCL may consider the

same and take a deci sion whether or not to resune supplies of
coal in accordance with |aw.

18. W, therefore, hold that the |l earned Single Judge and the
Di vi sion Bench of the High Court were therefore not right in
directing BCCL to resune the supplies of coal to the
respondents and accordi ngly set-aside the inmpugned orders

dat ed 06. 10. 2009 of the |earned Single Judge and dated

07.01. 2010 of the Division Bench of the Hi gh Court and all ow

t hese appeals with no order as to costs.

(A. K Patnaik)
New Del hi ,
Sept enber 15, 2010.
IN THE SUPREME COURT OF | NDI A
ClVIL APPELLATE JURI SDI CTI ON

ClVIL APPEAL NOs. 8037-38_ of 2010
(Arising out of S.L.P. (C) Nos. 30344-30345 of 2009)

Ms Sushila Chemicals Pvt. Ltd. & Anr.  ...... Appel | ant' s
Ver sus
Bharat Coking Coal Ltd. & Os. ...... Respondent s
JUDGVENT

A. K PATNAI K, J.

Leave granted.
2. These appeal s are agai nst the conmon judgrment and

order dated 27.10. 2009 passed by the Division Bench of the



Patna Hi gh Court in L.P.A Nos.1265 and 1266 of 2009.

3. The relevant facts very briefly are that pursuant to
public adverti senents i ssued by Coal I ndi a Limted
23

(respondent No.2 herein) calling upon entrepreneurs to
establish coal based industries on the basis of technol ogy
devel oped by the Central M nes, Planning and Design Institute
Ltd., the appellants purchased the technol ogy and established
pl ants for manufacturing special snokel ess fuel during 1990-
1991. The subsidiary of Coal India Limted, Bharat Coking
Coal Limted (for short ‘BCCL'), the respondent No.1l herein,
recommended grant of |inkage of 5,000 MI of coal to the

pl ants of the appellants and Coal India Linmted granted coa
linkage to the appellants and the appellants continued to run
their respective plants and nmanuf acture speci al snokel ess

fuel by processing the coal supplied by BCCL to them On

18. 10. 2007, the Governnent of India, Mnistry of Coa

di scontinued the traditional |inkage systemand in its place
adopted a new coal distribution policy under which coal was

to be supplied to different consuners through a Fuel Supply
Agreenent (for short ‘FSA’) at notified prices to be fixed and
decl ared by Coal India Linmted. In accordance with this new
policy, BCCL entered into FSAwith the two appellants for
supply of coal. Clause 4.4 of ;iA provi ded that the total
quantity of coal supplied to the appellants under the

agreenment is meant for use in the plants of the appellants and
the appellants shall not sell or divert or transfer the coal for
any purpose whatsoever and in the event they engage or plan

to engage into any such re-sale or trade, the BCCL shal

term nate the FSA forthwith without any liabilities or damages
what soever payable to the appell ants. On 07.06. 2009, the
Central Bureau of Investigation (for short the ‘CBI’) registered

First Informati on Report (FIR) against 10 consuners incl uding



the appellants alleging inter alia that the ten consuners

ent er ed into a crimnal conspi racy with Shri Udayan
Bhat t acharya, the then General Manager (S&\V) of BCCL and

in furtherance thereof, lifted 11, 94,940 tonnes of coal and
instead of utilizing the same in their respective plants, sold
the sane in the open nmarket at higher prices and as a result
BCCL has suffered a |l oss of Rs.4, 36,15, 300/- approxi nately

and the accused have made correspondi ng wongful gain to
thenselves. In the FIR the CBlI further stated that the facts
di scl osed the conmi ssion of offences punishabl e under

Section 120-B read with Section35420, 467, 471 of the Indian
Penal Code (for short ‘IPC) and Section 13(2) read with
Section 13(d) of the Prevention of Corruption Act, 1988 by Shri
Udayan Bhat t acharya and t he proprietors of di fferent
consuner firnms and therefore a crinminal case be registered

and the investigation be taken up. The Chairman of the Coa
India Linited thereafter advised the Chairnman-cum Managi ng
Director of BCCL to suspend supply of coal to the firms nanmed
in the FIR including the appellants and accordi ngly BCCL
suspended supply of coal to the appellants by a wireless
nmessage dated 13. 06.2009. BCCL al so issued notices to them

to explain why FSA executed in favour of the appellants

shoul d not be cancelled on the basis of the FIR | odged by the
CBI containing the allegations that the appellants were
involved in a crimnal conspiracy leading to the breach of
terns and conditions of FSA

4. Aggri eved, the appellants filed wit petitions Nos. 8144
of 2009 and 8311 of 2009 before the Patna H gh Court
chal | engi ng t he suspensi on of supply of coal by BCCL to the
appel lants by the Wrel ess Message dated 13.06. 2009 and the

| earned Single Judge, who heardzghe wit petitions, held in his
common judgnent and order dated 26.08.2009 that clause 13

of the FSA was the only clause which provided for suspension



of supply of coal to the units of the appellants and this clause
provi ded that suspension shall be pernmi ssible when the

appel lants failed to pay any anobunt towards purchase price or
interest thereon and there was no provision in the FSA for
suspensi on of supply of coal to the appellants on the ground
that a criminal case has been instituted regardi ng m suse of
the coal. The Learned Single Judge further held that nisuse
of coal by the appellants was however gernmane as per clause
15 of FSA for termination of the agreenent and the Cenera
Manager (S&V) vide his letter dated 16.07.2009 has issued a
show cause to the appellants for term nation of the agreenent
on the ground of nisuse of coal and institution of FIR The

| earned Single Judge, therefore, quashed the order directing
suspensi on of supply of coal to the appellants and all owed the
wit petitions.

5. The respondent s t hen chal | enged t he conmon
j udgnent and order dated 26.08.2009 before the Division

Bench of the Patna Hi gh Court ;g L.P.A. Nos. 1265 and 1266

of 2009 and in the comon judgnent and order dated

27.10. 2009, the Division Bench placed reliance on a judgnent
of the Division Bench of the Patna H gh Court dated

05. 07.2002 passed in Ms. Central Coal Field Limted vs.

Ms, Aman Line Wrks (LPA No.701 of 2002) and held that in
the larger interest, resunption of supply of coal cannot be
directed by the court so long as the respondents do not

consi der the explanation of the appellants in response to the
show cause notice issued by the respondents and all owed the
appeal s but directed the appellants to take a final decision
pursuant to the show cause notice dated 16.07.2009 at an
early date.

6. M. Jai deep CQupta, |earned counsel for the appellants,
submitted that the reasons given by the Division Bench of the

H gh Court in reversing the order passed by the |earned Single



Judge are not correct. He submitted that the plants of the
appel lants, adm ttedly, were manufacturing snokel ess fue
and the object of the FSA executed by the BCCL in favour of
the appellants was to provide coal for the plants of the
appel I ants manuf acturi ng snokel ess fggl and, therefore,
suspensi on of supplies of coal by BCCL w thout termnating
the agreement (FSA) is unreasonable and arbitrary and
violative of Article 14 of the Constitution and for this reason
the | earned Single Judge had quashed the suspension of
supplies of coal by the BCCL to the appellants. He further
submitted that the BCCL suspended supplies of coal to the
pl ants of the appellants only on the basis of the allegations in
the FIR | odged by the CBI. He argued that as BCCL did not
have sufficient materials in its possession, the suspension of
supplies of coal to t he appel I ants was arbitrary and
unr easonabl e and viol ative of Article 14 of the Constitution
He cited the decisions of this Court in ABL International Ltd. &
Anr. v. Export Credit Guarantee Corporation of India Ltd. & Os.
[ (2004) 3 SCC 553] and Nobl e Resources Ltd. v. State of Orissa
& Anr. [(2006) 10 SCC 236] for the proposition that a wit
petition was mai nt ai nabl e agai nst t he State and its
instrumentalities and functionaries even in contractua
matters of the State if their action is found to be violative of
Article 14 of the Constitution or in the breach of public | aw or
vitiated by mala fides or ulterior notives.
29
7. M. CGupta next subnitted that the | earned Single
Judge of the High Court had rightly held that under C ause
13.1 of FSA, suspension of coal supply is permtted only on
the linited ground of non-paynent of the dues by the
appel lants to the BCCL towards anount of the price of the
coal and any interest thereon and not on any other ground
and, therefore, BCCL could not suspend the supply of coal to

the appellants on the nmere institution of the crimnal case by



the FIR | odged by the CBI. He submitted that after the
j udgnent and order of the Division Bench of the Hi gh Court,

the appellants submitted their explanation in reply to the

show cause notice dated 16.07.2009 of the BCCL, but the

BCCL has passed the orders on 03.02.2010 hol ding that the

appel lants have failed to subnmit substantial proof regarding
end use of the coal in their plants for which the coal was
delivered as per FSA and hence resunption of supply of coa

to the appellants cannot be agreed to. He subnmitted that
since the respondents have not termninated FSA for supply of

coal to t he appel I ants this Court shoul d direct t he
respondents to resune supply ofsgoal to the appellants.

8. M . Anupam Das, |earned counsel for the respondents,
subnmitted that the FIR | odged by a premier investigating

agency like the CBI and the chequered history of the

appel l ants before the FIR were sufficient for the BCCL to
suspend the supply of coal to the appellants under FSA. He
submitted that in any case investigation into the allegations
made in the FIR has already been conpleted by the CBlI and
charge sheet has been filed agai nst the appellants which

vi ndi cate the stand taken by the respondents that the
appel l ants were diverting coal neant for their plants for sale in
t he open market.

9. M. Das further submitted that the Division Bench of

the Patna Hi gh Court has rightly held that in |larger public

i nterest resunption of supply of coal could not be ordered. He
submitted that in the orders dated 03.02.2010 the BCCL have
taken view that the documents submitted on behalf of the

appel lants only prove paynent of sales tax and the appellants
have failed to submt substantial proof regarding the end use

of the coal in the plants for which coal was delivered as per

FSA and hence the resunption of supply of coal to the
31



appel I ants cannot be agreed to.

10. M. Das cited the observations of this Court in
Ashoka Snokel ess Coal India (P) Ltd. & Os. Vs. Union of India
& Ors. [(2007) 2 SCC 640] in Para 188 at Page 703 on the

need to control black marketing and mis-utilization of coal

He submitted that it is pursuant to these observations of this
Court that the new Coal Distribution Policy has been franed

to discontinue the Linkage System which could not check the
menace of black marketing and diversion of coal to the open

mar ket and supply of coal on strict terns and conditions
stipulated in FSA to the consuners has been contenplated to
ensure proper utilization of the coal in the plants. He
subnmitted that this is why in Cause 4.4 of the FSA it is clearly
provided that the total quantity of coal supplied to the
appel l ants under the agreenent is neant for use in the plants
of the appellants and the appellants shall not sell/divert and/
or transfer the coal for any purpose whatsoever and in the
event they engage or plans to engage into any such resale or
trade, the BCCL shall termi nate the FSA forthwith w thout any
liabilities and danages mhatsog;er payabl e to the appell ants.
He subnmitted that therefore the BCCL can suspend supply of

coal to the appellants if the appellants have not been able to
establish that the coal already supplied to the appellants has
been used in the plants of the appellants. He subnitted that
Clause 13 of FSA, which provides that if the appellants fail to
pay any anmount including any interest due to the BCCL

towar ds purchase price of the coal the BCCL can suspend

supply of coal to the appellants, is not exhaustive of the
contingencies in which the BCCL can suspend supply of coa

to the appellants.

11. W have considered the submi ssions of the |earned
counsel for the parties and we are unable to accept the
contention of the appellants that the Division Bench of the

H gh Court shoul d have sustained the judgnent and order of



the | earned Single Judge of the Hi gh Court quashing the order
suspendi ng the supplies of coal to the appellants under FSA

The | earned Single Judge of the High Court had held that

BCCL coul d not suspend the supplies of coal to the appellants

on the nmere institution of a crimnal case by the FIR | odged by
the CBI. The FIR | odged by the ggl cont ai ned al | egati ons of

m s-utilization of the allotted coal and sale of the allotted coa
by the appellants in the open market. As a matter of fact, in
the charge sheet which has been filed after investigation in the
Court of Special Judge, CBI Cases, Dhanbad, it is stated that

a search was conducted at the plant prenises of the

appel lants in June 2009 by the CBI officials in the presence

of independent wi tnesses during which the plants of the
appel l ants were found to be non-functional and the nanmes of

enpl oyees/ workers as per the Attendance Register as well as

ot her docunents relating to sale of finished goods as produced
by the appellants were found to be fake and fabricated as ful
particul ars, addresses etc. were not provided in the records in
respect of such enpl oyees/workers engaged and purchasers

of finished goods and thus the quantity of coal issued to the
appel | ant s- conpani es was not utilized in their plants but sold
in the bl ack-narket. It was thus clear that there were
materials with the CBlI in support of the allegations made in

the FIR against the appellants that they were not utilizing the
allotted coal in their plants but were selling the sane in bl ack-
mar ket, but these materials coulg4not be placed before the

Court because the CBI was not inpleaded as a respondent in

the wit petitions filed by the appellants.

12. We further find that in the counter-affidavit filed in the
Hi gh Court in reply to the wit petitions filed by the

appel lants, Coal India Linited and BCCL have pl eaded t hat

under C ause 4.4 of FSA the appellants were required to



utilize the entire quantity of coal allotted to themin their
respective pl ants and had undert aken not to
sell/divert/transfer the coal for any purpose whatsoever and
as the FIR | odged by the CBI disclosed breach of this clause of
FSA, Coal India Limted and BCCL had to suspend the

supplies of coal to prevent further diversion of coal by the
appel l ants and this decision was taken pending a fina

decision regarding term nation of FSA in terms of C ause 15
thereof. Thus, the case of the respondents herein before the

H gh Court was that suspension of supply of coal has been
ordered to prevent further diversion of coal by the appellants.
The Coal India Limted and BCCL are CGovernnent Conpani es

of the Governnment of India and are bound by the policy

deci sions of the Government of ggdia, M nistry of Coal, and
since under the new Coal Distribution Policy fornul ated
pursuant to the observations of this Court in Ashoka

Snmokel ess Coal India (P) Ltd. & Os. v. Union of India & Os.
(supra) mis-utilization of allotted coal and bl ack- marketing of
such coal by the appellants was to be checked, the Coal India
Limted and BCCL did not act arbitrarily or unreasonably to
suspend the supplies of coal under FSA to the appellants, if
they entertai ned a serious doubt on the basis of the FIR

| odged by the CBI that the supplies of coal, if nade, to the
appel lants may be mis-utilized by the appellants and may be
sold in the open narket.

13. It is settled by a series of decisions of this Court
starting from Kumari Shrilekha Vidyarthi v. State of U P. [(1991)
1 SCC 537] that even in the domain of contractual matters,

the H gh Court can entertain a wit petition on the ground of
violation of Article 14 of the Constitution when the inpugned
act of the State or its instrunentality is arbitrary, unfair or
unreasonabl e or in breach of obligations under public law. In
Sterling Conputers Ltd. v. Ms M& N Publications Linted and

O hers [(1993) 1 SCC 445] in para 28, however, this Court
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hel d:
"Public authorities are essentially different from
those of private persons. Even whil e taking
decision in respect of conmercial transactions a
public authority nmust be guided by rel evant
consi derations and not by irrelevant ones."
Qbvi ously, one such rel evant consideration which the Coa
India Limted and BCCL as public authorities have to consider
i s whether continuation of supply of coal to the appellants
may not lead to mis-utilization or black-marketing of the coa
by the appell ants which are prohibited under FSA and the
policy decision of the Governnment considering the allegations
made by the CBI in the FIR on the basis of the reliable
i nformation received.
14. It is true as has been held by the | earned Single Judge
of the High Court that O ause 13(1) of FSA provides that in the
event the appellants fail to pay any anount including any
interest due to BCCL under FSA within a period of 30 days of
the sane falling due, BCCL shall have the right to suspend
supplies of coal to the appellants, but Cause 13(1) does not
stipulate that in no other contgggency the BCCL can suspend
supplies of coal under FSA to the appellants. Mor eover
Clause 13(1) of FSA enunerates the three options available to
BCCL in case the dues towards the price of coal and interest
is not paid by the appellants and it does not provide for the
di fferent contingencies in which BCCL can suspend the
supplies of coal to the appellants. In our considered opinion
the BCCL will also have the right to suspend supplies of coa
to the appellants where it has doubts that the appellants nmay
ms-utilize the allotted coal and divert or sell the sanme in open
mar ket because, as would be clear from d ause 4.4 of the FSA
and t he new  Coal Di stribution Pol i cy deci si on dat ed
18. 10. 2007, the very object of FSA as well as policy decision of

the Governnment is to allot coal to the appellants for utilization



in their plants and not for any other purpose. Therefore, if the
FIR | odged by the CBI, which is a prenmier investigation agency
of the Central Governnent, created serious doubts that the
allotted coal may be diverted or sold in the open market

instead of being utilized in the plants of the appellants, the
BCCL would be within its rights to suspend the supplies of

coal to the appellants till the3goubts are cleared in appropriate
pr oceedi ngs.

15. The Division Bench of the High Court was, therefore,

right in setting aside the judgnment and order of the |earned

Si ngl e Judge quashi ng the order of the BCCL suspendi ng

supplies of coal to the appellants. We accordingly dismss
these appeals with liberty to the appellants to challenge the
orders dated 03.02.2010 in which the BCCL has held that the
appel l ants have failed to submt substantial proof regarding

the end use of the coal in their plants. No costs.

(A. K Patnai k)

New Del hi ,
Sept enber 15, 2010.
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Shyam Di van, Sr. Adv.
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M. Dharnmendra Kumar Sinha, Adv.

Hon’ bl e M. Justice A K Patnai k pronounced
t he Judgment of the Bench conprising Hon’ bl e
M. Justice Altanas Kabir and Hi s Lordshi p.

Del ay condoned.

Leave granted.

The appeals are allowed with no order as to
costs, in ternms of the signed Judgnment placed on
the file.

C. A No. @SLP(C) Nos. 30344-45/10: The appeals are
di smi ssed.

(Ganga Thakur) (Jugi nder Kaur)
P.S. to Registrar Court Master
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